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1             February 18, 2016     10:07 a.m.

2                P R O C E E D I N G S

3             MS. SEDOR:  Let's go on the record.

4 Good morning.  This is Thursday, February 18th,

5 2016, and this is the continuation of the

6 evidentiary hearing in EFSB 14-4/DPU 14-153/154.

7             We are continuing today with the topic

8 of environmental impacts.  We have the Eversource

9 environmental witnesses on the panel today.  The

10 intervenors, Channel Fish and Jacobs, will be

11 questioning today.  And we will begin with Channel

12 Fish.  And I believe that Mr. Thayer will be

13 beginning examination, followed by Ms. Goodheart.

14             MR. THAYER:  Thank you.

15           JOHN M. ZICKO AND MARC BERGERON,

16 having been duly sworn, testified as follows:

17                  CROSS-EXAMINATION

18 BY MR. THAYER:

19     Q.  In the company's petition, under General

20 Laws 164, Section 69J, the company recognizes its

21 obligation to provide, quote, "a necessary energy

22 supply for the Commonwealth, with a minimum impact

23 on the environment, at the lowest possible cost."

24 Is that correct?
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1     A.  [BERGERON]  Are you referring to a specific

2 page in the petition in particular where that

3 statement appears?

4     Q.  I don't have a copy of the petition in

5 front of me, but that is my understanding, that that

6 language appears there.  I guess I'm just asking

7 more generally:  Is it the company's position that

8 its obligation here is to identify the solution that

9 is necessary, has a minimum impact on the

10 environment, and is at the lowest possible cost?

11     A.  [ZICKO]  And that verbiage is in the

12 petition.  It's right in the introduction, Section

13 1.1.  And yes, that's the company's position.

14     Q.  So among other things, identifying a

15 solution that has the minimum impact on the

16 environment is one of the company's obligations;

17 right?

18     A.  [ZICKO]  As it states in the petition, yes.

19     Q.  Is the proposed solution the option

20 available to company that has the least impact on

21 the environment?

22     A.  [BERGERON]  Yes, we believe that's what our

23 petition shows.

24     Q.  But in fact the proposed solution has the
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1 largest number of MCP sites; correct?

2     A.  [BERGERON]  I'll have to take a minute to

3 verify that.  Are you referring to the route between

4 East Eagle and Mystic Station?

5     Q.  I'm referring to a document which is titled

6 Table EFSB-PA-11(1), and that table lists the number

7 of MCP sites associated with Transmission Solutions

8 1 through 4.

9     A.  [BERGERON]  Thank you.

10             Yes, as compared to the other

11 transmission solution alternatives that the company

12 selected, Transmission Solution 1 does in fact have

13 the highest amount of DEP-listed MCP sites along it,

14 which is one of the several factors considered for

15 environmental impact.

16     Q.  Which solution has the lowest number of MCP

17 sites associated with it?

18     A.  [BERGERON]  According to our review,

19 Transmission Solution No. 4.

20     Q.  And remind us which one Solution No. 4 is?

21     A.  [BERGERON]  That is the installation of one

22 new 115-kV line from Mystic Station to the Chelsea

23 substation.

24     Q.  Am I correct in recalling that Solution 4
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1 also requires installation of an additional

2 transformer at Chelsea Station 488 as an alternative

3 to construction of the East Eagle Street substation?

4     A.  [ZICKO]  That is correct, yes.

5     Q.  So Solution 4, expanding the Chelsea

6 substation, has four MCP sites associated with it,

7 whereas the proposed solution, which involves

8 constructing a new substation at East Eagle Street,

9 has 73 MCP sites; right?

10     A.  [BERGERON]  Table PA-11(1) does identify

11 that, but also, as noted in the footnote, there's

12 additional distribution that is not considered in

13 these totals.  So therefore you would have to route

14 distribution associated with No. 4 to conclusively

15 say that Solution No. 4 only has a total of four.

16     Q.  So Solution No. 4's number of MCP sites may

17 increase once you factor in the distribution

18 routing.

19     A.  [BERGERON]  That's correct.

20     Q.  Does the company have an understanding of

21 how many additional MCP sites would become part of

22 Solution No. 4 under the complete analysis?

23     A.  [BERGERON]  No, because we have not

24 determined what the distribution routes would be.
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1     Q.  Does the company have any estimate?

2     A.  [BERGERON]  I cannot say.

3     Q.  Is 73 a high number of MCP sites for a

4 project of this nature?

5     A.  [BERGERON]  No, not in this type of study

6 area, given the land uses along this route.  And

7 again, these are total listed sites; these aren't

8 active sites.  Many of these may be closed.

9     Q.  Is it the company's position that MCP sites

10 typically require additional efforts or costs when

11 working in those sites?

12     A.  [BERGERON]  In some instances they can, if

13 they involve remediation of what would be considered

14 hazardous materials.  There are varying levels of

15 classifications for soil and how it's handled and

16 disposed of that would equate to cost.

17     Q.  And with respect to these particular 73

18 sites, has the company done any analysis to

19 determine whether and how much the additional cost

20 associated with those sites will be?

21     A.  [BERGERON]  The company has in fact

22 completed geotechnical borings along the entire

23 length of the preferred project route, which would

24 be Transmission Solution No. 1, and has identified
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1 that there are no occurrences of any soil that would

2 be classified as hazardous material and would need

3 to have a cost adder added to it, beyond the

4 estimates already completed for the project.

5     Q.  So the company's position is that there are

6 no additional costs associated with any of these 73

7 sites?

8     A.  [BERGERON]  That's correct.

9     Q.  And that is based on what?

10     A.  [BERGERON]  That is based on the execution

11 of approximately 60 borings along the preferred

12 route.

13     Q.  So that's less --

14     A.  [BERGERON]  And soil sampling.

15     Q.  That's less than one boring per MCP site?

16     A.  [BERGERON]  The MCP sites that are listed

17 don't necessarily traverse the project.  The

18 study -- the analysis was done with land uses --

19 anything within 300 feet of the site would have been

20 identified.  So Table PA-1 doesn't necessarily mean

21 that the project route crosses 73 individual sites.

22 It just identifies that there are 73 either active

23 or inactive sites that are adjacent to the corridor.

24     Q.  Of these 60 borings that were taken, how
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1 far apart are they from one another?

2     A.  [BERGERON]  I'd actually just like to point

3 out that there were 27 borings completed, and it

4 equates to about one boring per every 500 yards of

5 the route.

6     Q.  So earlier, when you said 60, that number

7 is incorrect?

8     A.  [BERGERON]  That's correct.  I stand

9 corrected on that.

10     Q.  So based on 27 borings, the company has

11 concluded that these 73 MCP sites along proposed

12 Solution 1 will not require any additional costs on

13 the company's part?

14     A.  [BERGERON]  I'm sorry, could you repeat

15 that question?

16     Q.  Based on the 27 borings that were taken

17 with respect to 73 identified MCP sites, the company

18 has determined that it will entail no additional

19 costs as a result of the MCP sites along the route?

20     A.  [BERGERON]  That's correct.

21     Q.  Staying on Table PA-11 -- this is Table

22 PA-11(R1) -- there are also a number of other

23 categories listed, comparing Solutions 1 through 4.

24 Do you see that?
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1     A.  [BERGERON]  I need to look at the revised

2 table.  I'm looking at the original submitted.  If

3 you'll just give me a minute to pull that up.

4             Okay, yes, now I'm in that table.

5     Q.  Am I correct in seeing that there are fewer

6 sensitive receptors associated with Solution 4 than

7 with the proposed solution?

8     A.  [BERGERON]  When you're referring to the

9 proposed solution, are you referring to just the

10 line between Chelsea and East Eagle?

11     Q.  Apologies.  I'm referring to Solution 1,

12 which, again, my understanding of Solution 1 -- and

13 please correct me if I'm wrong -- is that that is

14 the solution which describes the project that the

15 company is seeking approval for today.

16     A.  [BERGERON]  That's correct.

17             And your question was in regard to

18 sensitive receptors?

19     Q.  Yes, the relative number associated with

20 the proposed solution and associated with Solution

21 4.

22     A.  [BERGERON]  That's correct, there is a

23 total of eight along the two routes associated with

24 Transmission Solution 1 and five along the route
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1 selected -- or identified for Solution 4.

2             Again, I think that it's also important

3 to point out that all of the MCP sites and the

4 different environmental factors identified along the

5 Chelsea-to-East Eagle project, there's no -- there

6 will be no disturbance to those because the duct

7 bank -- there's already a duct bank in place that is

8 going to be able to be utilized for that project.

9 So those impacts will not be incurred.  It will just

10 be splicing at the manholes for that particular

11 route.

12     Q.  Now looking at the commercial and

13 industrial buildings, again comparing the proposed

14 solution to Solution 4:  Am I correct in seeing that

15 Solution 4 has fewer commercial and industrial

16 buildings associated with it than the proposed

17 solution?

18     A.  [BERGERON]  Yes.

19     Q.  Is that also true of housing units, where

20 Solution 4 has fewer housing units associated with

21 it than the proposed solution?

22     A.  [BERGERON]  It's relatively comparable, but

23 yes, Solution 4 has slightly less housing units

24 associated with it, along this route.
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1     Q.  Am I correct that housing units, commercial

2 or industrial buildings, sensitive receptors, and

3 MCP sites are all part of the analysis that the

4 company performs in assessing relative environmental

5 impacts of its projects?

6     A.  [BERGERON]  They are.  And again, I want to

7 point out as well that, again, all of those numbers

8 that are associated with the Chelsea to East Eagle,

9 although presented here, there will be no impacts

10 incurred to those.  So in essence, if you want to

11 identify the actual impacts that are going to be

12 incurred, I would argue that you would subtract

13 those numbers out, which would reduce the number

14 of -- or would reduce the environmental impact along

15 Route 1.

16     Q.  If the company felt that that was the

17 appropriate way to conduct its analysis, why didn't

18 it do so?

19     A.  [BERGERON]  We wanted to make sure that we

20 could show that in fact the route from East Eagle to

21 Chelsea, where the existing duct bank was, would in

22 fact for the project that we selected have the least

23 environmental impacts, and didn't want to bias that

24 route over the others that we were looking at.
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1     Q.  So in the unbiased version of the route

2 presentation, the proposed solution has higher MCP

3 sites, commercial or industrial sites, sensitive

4 receptors, and housing units than proposed Solution

5 4?

6     A.  [BERGERON]  Yes, that's correct.  I think

7 we also concluded in our petition that, on balance,

8 when you compare these alternatives, Solution 4 does

9 in fact have lower potential environmental impacts

10 than Solutions 1, 2, or 3.

11     Q.  I would agree.  But could you expand upon

12 that, how the company accepts that Solution 4 has

13 lower environmental impacts?

14     A.  [BERGERON]  I don't understand what your

15 question is.

16     Q.  In what ways, aside from the components we

17 just discussed, that are presented on the table --

18 in what other ways does Solution 4 have lesser

19 environmental impacts than the proposed solution?

20     A.  [BERGERON]  There aren't any other factors

21 that we investigated.  So all the questions that you

22 asked identify the environmental components that

23 would have potentially less impact.

24     Q.  Okay.  Well, let's talk about some other



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1112

1 potential components of an environmental impact, and

2 we'll see if we can further flesh out the

3 differences between the proposed solution and

4 potential Solution No. 4 and expansion of the

5 Chelsea station.

6             Would you agree with me that land-use

7 impacts would be one component on which we would

8 look into environmental impacts?

9     A.  [BERGERON]  All of the categories that you

10 just asked me about are land uses.

11     Q.  Then, one land-use issue that I'd like to

12 ask you about with respect to the East Eagle Street

13 substation is recreational and conservational uses.

14 Does the company understand that a recent BRA

15 proposal identified the site on which the substation

16 would be built as an area for recreational or

17 wetland conservation habitat?

18     A.  [BERGERON]  Yes, we're aware that the City

19 of Boston has plans to build recreational fields

20 there and that at one point in time it was

21 considering a restoration project along the Chelsea

22 Creek, which is no longer on the table.

23     Q.  What do you mean by a restoration project

24 that's no longer on the table?
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1     A.  [BERGERON]  It's my understanding that

2 there was a project called the Chelsea Creek

3 Restoration Project, that did receive funding but

4 has since been -- the project is no longer being

5 considered because there's an Army Corps project for

6 stream bank stabilization project (sic), in addition

7 to I believe it's reinforcement of a sewer that goes

8 across Chelsea Creek.

9     Q.  I'm going to hand you a document and see if

10 we're talking about the same thing here.  The

11 document that I'm going to distribute is a request

12 for proposals, which I will submit to you was

13 produced by the Boston Redevelopment Authority in

14 April of 2012.  Please take a moment to familiarize

15 yourself with that document.

16     A.  [BERGERON]  I've seen this document

17 previously.

18     Q.  I will also clarify that the document that

19 I've distributed is an excerpt from a larger

20 document, which is itself a request for proposals.

21             MR. THAYER:  At this time I would like

22 to mark the exhibit as Channel Fish Exhibit, I

23 believe, 9.

24             MS. SEDOR:  Yes, we absolutely will mark
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1 it.  I have tracked the exhibits as, this would be

2 Channel Fish 11.

3             MR. THAYER:  I would defer, then.

4             MS. SEDOR:  Okay.

5             (Exhibit CF-12 marked for

6 identification.)

7     Q.  Now, Mr. Bergeron, is this the project that

8 you were referring to in your prior answer?

9     A.  [BERGERON]  Yes, this is the project that,

10 when we were doing research for the project and in

11 our analysis, we were made aware, from conversations

12 we had with the BRA -- we actually received a copy

13 of this document from the BRA for consideration

14 during our siting analysis for this project.

15     Q.  And is it your testimony that the BRA told

16 you or others at the company that they are no longer

17 considering this project?

18     A.  [BERGERON]  Yeah, as part of one of the

19 record requests that we took in a previous day, our

20 outreach department has had conversations with the

21 BRA, and I believe we do have email correspondence

22 that indicates that this particular project,

23 identified as the Chelsea Creek Wetlands Restoration

24 and Habitat Conservation Project, did receive
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1 funding but is no longer moving forward.  That is my

2 understanding of the status of this particular

3 project.

4     Q.  Where did the funding come from?

5     A.  [BERGERON]  I would have to look at the

6 correspondence from the BRA to identify that.

7     Q.  Did the BRA tell you what they're going to

8 do with the money?

9     A.  [BERGERON]  I don't recall if that was part

10 of the email.

11     Q.  Would you agree with me that the BRA can't

12 keep Federal funds for a wetland conservation

13 project that they are not moving forward with?

14     A.  [BERGERON]  I can't comment on the process.

15 I'm not aware of how that works.

16     Q.  On Page 1 of this document, there is a

17 section titled Objective.  Do you see that?  This is

18 the page numbered Page 1.  It's actually the fourth

19 page, I believe, of the document that I handed you.

20     A.  [BERGERON]  Yes.

21     Q.  Would you read the first sentence under the

22 paragraph titled Objective on Page 1.

23     A.  [BERGERON]  "The project's objective is to

24 create or improve additional wetland resources, such
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1 as tidal flats and salt marsh, for the shorebird

2 habitat on four City-owned parcels within the

3 intertidal area of the Chelsea Creek lying within

4 the Lower Mystic River Estuary."

5     Q.  So improving wetland resources such as

6 tidal flats and salt marsh for the shorebird habitat

7 was, at least at one time, a goal of this project;

8 is that right?

9     A.  [BERGERON]  That's what this document

10 identifies.

11     Q.  So is it your position that the BRA no

12 longer has as its objective creating or improving

13 wetland resources such as tidal flats and salt marsh

14 for the shorebird habitat at this property?

15     A.  [BERGERON]  I can't say what BRA's

16 objective is for that.  All I know is that, when we

17 asked for a status update on this project, a member

18 of the project team had identified that this project

19 was no longer being considered in this area.

20     Q.  Who was the member of the project team?

21     A.  [BERGERON]  John Hoey, the outreach person.

22 And again, it's one of the record requests.  I'm

23 searching for some emails, correspondence that I had

24 with him.
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1     Q.  John Hoey is an Eversource employee.

2     A.  [BERGERON]  That's correct.

3     Q.  Do you know the name of a person at BRA who

4 the company has dealt with on this topic?

5     A.  [BERGERON]  I do.  Chris Busch.

6     Q.  And what is Mr. Busch's role at BRA?

7     A.  [BERGERON]  I don't know his title.

8     Q.  Have you personally spoken to Mr. Busch

9 about this project?

10     A.  [BERGERON]  I have not.

11     Q.  Who did Mr. Busch speak to at the company?

12     A.  [BERGERON]  John Hoey.

13     Q.  Anybody else at the company that Mr. Busch

14 spoke with about this project?

15     A.  [BERGERON]  Not that I'm aware of.

16     Q.  Mr. O'Malley testified last Thursday about

17 speaking with a person at BRA named Dave Carlson.

18 Is that name familiar to you?

19     A.  [BERGERON]  Not to me, no.

20     A.  [ZICKO]  It is to me.

21     Q.  Who is Mr. Carlson?

22     A.  [ZICKO]  I believe he's an architect.  I

23 don't know his exact title, but I believe he's an

24 architect at the BRA.
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1     Q.  And is it your understanding that

2 Mr. Carlson has been involved in this project that

3 we're discussing?

4     A.  [ZICKO]  "This project" meaning the shore

5 restoration?

6     Q.  Yes.

7     A.  [ZICKO]  I don't know.  I've not had any

8 discussions with Mr. Carlson on the shore

9 restoration project, so I can't speak to that.

10     Q.  Do either of you think that Mr. O'Malley

11 would have additional information about this

12 project, given his dealings with BRA?

13     A.  [BERGERON]  I don't think he would

14 regarding this particular project.

15     Q.  Now, earlier you mentioned that the Army

16 Corps of Engineers also has a project that is

17 related to this site; is that correct?

18     A.  [BERGERON]  Yes, that's correct.

19     Q.  And it sounded from your testimony, but

20 please correct me if I'm wrong, that the Army Corps

21 of Engineers project was somehow responsible for the

22 discontinuation of the BRA project.  Did I gather

23 that correctly?  Are the two related?

24     A.  [BERGERON]  I did not intend to try to
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1 connect those two projects.  Again, I think that,

2 you know, what I'm trying to say is, the information

3 I have regarding what's going on on the waterfront

4 is based upon emails that were forwarded to me.  So

5 I don't know what the status of the shoreline is.

6 Our project doesn't even abut the shoreline or is

7 part of the shoreline and will have no effect on

8 what goes on on the City's parcel.

9     Q.  So, then, is it the company's position

10 that, if they are incorrect and the BRA's proposal

11 to create or improve wetland resources at 338 East

12 Eagle Street, if that project is still alive, is it

13 the company's position that the substation it

14 intends to build on that parcel will have no impact

15 on this project?

16     A.  [BERGERON]  Yes, that's correct.

17     Q.  What has the company done to confirm that

18 its substation would not impact a project designed

19 to create and improve wetland resources at that

20 site?

21     A.  [BERGERON]  Again, the company's parcel is

22 over 50 feet away, probably more in some places.  I

23 don't have the map in front of me to give you an

24 exact distance.  The City of Boston has control over



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1120

1 the land between our substation and the shoreline.

2 The site is already developed extensively.  It's

3 been developed for a long period of time.  And the

4 restoration project as designed would not extend up

5 into the limits of our site.

6     Q.  Would you turn to the seventh page of the

7 BRA document that I handed you.  It should be, if

8 it's the right page, the one I'm trying to refer to,

9 it should be a page with an overhead satellite image

10 of East Boston, including 338 East Eagle Street.

11     A.  [BERGERON]  Yes.

12     Q.  Do you see a portion of land on this

13 depiction that is identified as Focus No. 1/Tract 2?

14     A.  [BERGERON]  Yes.

15     Q.  Is it the company's position that the

16 portion of land designated as Focus No. 1/Tract 2

17 does not encompass the substation, the proposed

18 substation site?

19     A.  [BERGERON]  It's hard to say where the

20 demarcation of Tract 2 is here.  It looks like it's

21 pointing to the wetland system that is on the

22 southern portion of the site, away from where the

23 substation would be built.

24     Q.  If we look in the legend, do you see the
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1 first on the legend indicates a yellow line

2 associated with the term "grant parcel."  Do you see

3 that?

4     A.  [BERGERON]  Yes.

5     Q.  Using that legend and any other information

6 in the legend that you find helpful, can you tell me

7 whether the area marked as Focus No. 1/Tract 2

8 encompasses all of the 338 East Eagle Street or only

9 a portion of it?

10     A.  [BERGERON]  The text on Page 1, which is

11 the fifth sheet of the package that you handed me,

12 identifies that as Parcels 0103711000 and

13 0103711001, which make up 300 Condor Street.  I

14 believe that's the Tract 2 they're referring to.

15     Q.  I think that you actually need to turn to

16 the top of Page 2.

17     A.  [BERGERON]  And also includes Parcel

18 0103711003 located at 338 East Eagle Street.  From

19 that description and looking at the legend, yes, I

20 would say that the entire parcel, including the

21 substation site, is Tract 2.

22     Q.  So that encompasses the portion of land on

23 which the company intends to build a substation;

24 correct?
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1     A.  [BERGERON]  That's correct.

2     Q.  And staying at the top of Page 2, do you

3 see the second sentence from the top of the page,

4 which begins with the word "however."  Would you

5 read that sentence aloud, please.

6     A.  [BERGERON]  Which page?

7     Q.  The top of the page numbered Page 2.  I

8 think, as you pointed out, it is more likely the

9 fifth page in the overall exhibit.

10     A.  [BERGERON]  The one under it has -- that's

11 the sentence that is underneath, "It has extensive

12 wetland areas, some of which have been filled and

13 are in a deteriorated condition"?

14     Q.  Yes.  I'm asking you to read the second

15 sentence -- the sentence which follows that one.

16     A.  [BERGERON]  "However, it is an excellent

17 candidate to extend the healthy constructed wetlands

18 at the Condor Street Urban Wild to form a contiguous

19 and more extensive wetland habitat for migratory

20 birds."

21     Q.  Has the company considered in any way,

22 shape, or form how its proposed substation would

23 affect the ability of BRA or any other organization

24 to form a contiguous and more extensive wetland
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1 habitat for migratory birds?

2     A.  [BERGERON]  Yes.  I don't believe it would

3 affect this project or their plans, because as we've

4 presented in other testimony, the City itself has

5 plans to build a soccer field in between the

6 substation and this potential project.  So therefore

7 I would assume that they would have coordinated

8 together and the limits of what they would consider

9 creating contiguous habitat adjacent to the Chelsea

10 Creek, which is typically the objective, would fit

11 into the needs for this parcel, and also have room

12 for the soccer field to be there, which would then

13 be in between our substation and this wetlands

14 project.

15     Q.  Well, respectfully, the wetlands project

16 encompasses all of 338 East Eagle Street, does it

17 not?

18     A.  [BERGERON]  I don't know.  You haven't

19 shown me any document that shows the limits of what

20 they're actually proposing to do, with how far into

21 the parcel they're coming.

22     Q.  Well, I did show you the page that contains

23 a satellite image, which draws a rectangle around a

24 tract of land which is identified as Focus
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1 No. 1/Tract 2, that encompasses the substation area.

2     A.  [BERGERON]  Yes.

3     Q.  Again, my question is:  What has the

4 company done to confirm that its substation would

5 not affect the ability of any organization to create

6 a more extensive habitat for migratory birds or

7 other species identified in this document?

8     A.  [BERGERON]  The company has had

9 conversations, as I indicated earlier, with the BRA.

10 They have been made aware of this potential project.

11 And it's my understanding that they did not raise

12 any concerns that the substation would impact this

13 potential project.

14     Q.  So the company itself has not done any

15 studies or any other analysis regarding the impact

16 that a substation in this location could have on the

17 species identified in the document.

18     A.  [BERGERON]  The document identifies a

19 proposed project.  It doesn't identified species

20 that are there, because the area is degraded.

21     Q.  Actually, the document does identify a

22 number of species.  If you flip seven more pages in,

23 there is a chart that has blueish-greenish lines

24 going horizontally across the page, and within that
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1 chart are a number of species.  Please let me know

2 once you've found that page.

3     A.  [BERGERON]  Yes.

4     Q.  So these are species that are identified as

5 being relevant to the wetland conservation project;

6 right?

7     A.  [BERGERON]  These are species that are

8 typically found along water bodies of this nature

9 that could potentially benefit from restoration

10 work.

11     Q.  Okay.  So all I'm asking for right now is

12 whether the company has done any studies, any

13 analysis, talked to any experts, to ascertain

14 whether a substation in this location would affect

15 any of these species.  Has the company done so?

16     A.  [BERGERON]  Are you asking if the company

17 understands how it will set up best management

18 practices to affect -- I'm sorry, to protect against

19 potential impacts to the existing conditions?

20 Because we have presented -- we will present the

21 stormwater pollution prevention plan.  Yes, we are

22 aware that we are adjacent to a water body, and the

23 project will be constructed in compliance with all

24 best management practices and standards for Wetlands
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1 Protection Act, et cetera.

2     Q.  I have no doubt.  But what I'm asking is

3 whether from any time in the past until this moment

4 the company has looked into the impact of a

5 substation at this location on these species.  Has

6 the company done so, to your knowledge?

7     A.  [BERGERON]  No.

8     Q.  Does the company intend to do so?

9     A.  [BERGERON]  No.  As I just said, the

10 project will be constructed such that all the

11 erosion control will be installed.  Again, we are

12 not immediately adjacent to this water body.  If the

13 BRA still intends to complete this project, if the

14 Army Corps has a project that has habitat

15 components, those all can still be incorporated into

16 those projects, and the area can be restored

17 immediately adjacent to Chelsea Creek.

18     Q.  When you say you're not immediately

19 adjacent to the water body, can you explain what you

20 mean by that?

21     A.  [BERGERON]  I can.  Our parcel does not

22 abut Chelsea Creek.  There's a piece of land the

23 company does not own between our site limits and the

24 creek bank.
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1     Q.  Now, does the creek bank include the inlet

2 on the northeastern portion of the parcel?

3     A.  [BERGERON]  Yes, it does.

4     Q.  So it's your position that the company does

5 not abut even that inlet?

6     A.  [BERGERON]  I would have to check the site

7 map.  I don't believe that our site limit is

8 immediately on that.  I believe we are within 100

9 feet of it.  If you could give me a minute to go off

10 the record, I could take a minute to look at that

11 map.

12     Q.  That's fine.

13             MS. SEDOR:  Off the record.

14             (Discussion off the record.)

15             MS. SEDOR:  Back on the record.

16     A.  [BERGERON]  Just referring to the property

17 survey, with the location of the boundary line in

18 relation to the headwall of that outfall, which

19 would then start where the bank is on the Chelsea

20 Creek.  And there's actually a sliver of land

21 between our site and the bank itself that the City

22 of Boston owns.

23     Q.  Can you cite what you're referring to?

24     A.  [BERGERON]  We did submit a survey plan --
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1 I was looking at the site plan, and I don't know

2 which exhibit that we attached that to.  I could

3 provide that.

4             Again, if you give me a few more

5 minutes, I could probably go find something that I

6 could refer to.

7     Q.  If you wouldn't mind, because I think this

8 is an important point.

9             MS. SEDOR:  Let's go off the record for

10 a moment, please.

11             (Discussion off the record.)

12             MS. SEDOR:  Let's go on the record.

13          JOHN M. ZICKO, MARC BERGERON, AND

14                 MICHAEL W. O'MALLEY,

15 having been duly sworn, testified as follows:

16             MS. SEDOR:  If you wouldn't mind,

17 Mr. Bergeron, just repeating on the record what the

18 exhibit is that we're referencing right now.

19     A.  [BERGERON]  I've managed to locate one of

20 the many exhibits that shows the outfall location

21 itself and the location of the bank in that area.

22 It's Attachment EFSB-V-1(1).  And it shows that our

23 site, there's a small sliver of City of Boston

24 property between our limit of our site and the bank.
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1             MS. SEDOR:  And that's attachment to

2 what?

3             WITNESS BERGERON:  It's attachment to

4 EFSB Request V-1.

5                  CROSS-EXAMINATION

6 BY MR. THAYER:

7     Q.  So to close the loop on this, the company's

8 position is that it does not abut any portion of

9 Chelsea Creek, and as support for that, you

10 identified the exhibit you just mentioned.  Correct?

11     A.  [BERGERON]  That's correct.

12     Q.  I'd like to briefly draw your attention to

13 another exhibit.  The one I have in mind is

14 EFSB-LU-10(1).  Please let me know when you've found

15 the exhibit.

16     A.  [BERGERON]  Could you repeat the

17 attachment, please?

18     Q.  EFSB-LU-10(1).

19     A.  [BERGERON]  Okay.

20     Q.  Do you see on the bottom of Page 3 of that

21 exhibit, there's a paragraph that follows a

22 question, bolded, "What is the present land use of

23 the project area?"

24     A.  [BERGERON]  Yes.
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1     Q.  I'm going to read the last sentence in that

2 paragraph.  Quote, "On the fourth (east) side, the

3 parcel abuts a small inlet of Chelsea Creek and

4 Channel Fish Company, Incorporated, a wholesale fish

5 production and processing business."  Did I read

6 that correctly?

7     A.  [BERGERON]  Yes, that's what's stated in

8 our application to the MHC for our project

9 notification form.

10     Q.  So in this application the company stated

11 that in fact the substation parcel does abut the

12 inlet of Chelsea Creek; right?

13     A.  [BERGERON]  It does say that.  It depends

14 how you refer to "abut."  Again, in the context of

15 this application, when you're just looking at

16 general land uses, in general, we're near it.  But

17 again, your question was are we immediately on it.

18 So you have to clarify further, which I did

19 previously, to identify that there is a small sliver

20 of City-owned land between us and the top of the

21 bank.

22     Q.  Okay.  Regardless of whether there's a foot

23 or two of land between you and the inlet, in either

24 event the substation could potentially affect these
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1 birds that are identified in the BRA proposal, could

2 it not?

3     A.  [BERGERON]  I don't believe that it could

4 because the site's already previously developed, and

5 we're building the substation on a portion of that

6 previously developed area, with City-owned land in

7 between us and the creek.

8     Q.  So it's the company's position that its

9 substations have no impact whatsoever on wetland

10 projects or the species located therein?

11     A.  [BERGERON]  In this particular instance,

12 the construction of the substation will be done such

13 that it will have no adverse effect on the adjacent

14 Chelsea Creek, its habitat features, or its water

15 quality.

16     Q.  That's just the construction.  What about

17 the existence of the substation itself?  You're

18 saying that as well will have no impact on the ducks

19 and the mallards and the other species?

20     A.  [BERGERON]  No more so than any of the

21 other adjacent land uses that are there now.

22     Q.  So a substation and a soccer field poses an

23 equal threat to a bird?

24     A.  [BERGERON]  That's not there now.
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1     Q.  I'm asking:  You said that the substation

2 will have no greater impact than the other proposed

3 land uses.  One of the other proposed land uses is a

4 soccer field.  I'm asking whether it is your

5 position that the substation and a soccer field have

6 an equal impact on birds.

7     A.  [BERGERON]  Is the soccer field going to be

8 artificial turf?

9     Q.  I don't know.  You're the one that's talked

10 to BRA.

11     A.  [BERGERON]  BRA isn't proposing the soccer

12 field, so I guess I can't answer that question.

13     Q.  And the reason is the company has done

14 nothing, has conducted in studies or analysis, to

15 ascertain the impact of its substation on the

16 species identified in this document.  Correct?

17     A.  [BERGERON]  The company contemplates that

18 as part of its filings that we're going to make

19 under the Mass. Wetlands Protection Act, because

20 habitat protection features are something that you

21 have to consider when you're filing for performance

22 standards associated with those various resource

23 features that you may be near or within.  And so

24 therefore the company has put forth a project that
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1 will have appropriate best management practices so

2 that there will not be any impacts to the adjacent

3 Chelsea Creek or its habitat features.

4     Q.  Okay.  So tell me what the company has

5 done, then.  Describe the analysis, describe the

6 conversations that have occurred, where the company

7 talked about the impact of its project on these

8 species.

9     A.  [BERGERON]  Again, we're not in Chelsea

10 Creek with this project.  We're not in a vegetated

11 wetland system.  So we're in the 100-foot buffer

12 zone to this vegetated wetland system, which when

13 you work in the 100-foot buffer zone, you want to

14 make sure that you have your erosion control set up

15 at the limits of your work area so that you don't

16 have any soil or sediment discharging into the water

17 body itself.

18     Q.  So the company has talked about whether its

19 soil will discharge into the Chelsea Creek.

20     A.  [BERGERON]  Right.  And there's no nesting

21 habitat.  The site is broken asphalt.  So existing

22 conditions, there are no nesting areas on the site.

23 There are no habitat features in the limits of our

24 work area that we're going to impact.
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1     Q.  But that would not be true if this project

2 was completed, would it, because this project is all

3 about developing wetland conservation space.  So it

4 wouldn't be broken asphalt, it would be a habitat

5 amenable to these birds.  Right?

6     A.  [BERGERON]  The proposal put forth doesn't

7 show how far into the site they propose to build the

8 wetland system, so I don't know the answer to that.

9     Q.  But there would be less asphalt than there

10 is now and more wetland; right?

11     A.  [BERGERON]  You're supposing that they're

12 going to go beyond the existing bank up into the

13 site onto the City's parcel, where the soccer field

14 is proposed.

15     Q.  Earlier we talked about the Army Corps of

16 Engineers project, and I believe I saw a copy of

17 that project.  Has that been introduced in the

18 record in this matter?  Do you know?

19     A.  [BERGERON]  I don't believe it has.  But

20 again, there's been many things introduced into the

21 record, so I'm sure you'll correct me if I'm wrong.

22     Q.  Assuming it has not been, I'm going to do

23 so now.

24             MR. THAYER:  The document that I'm
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1 handing to the witnesses and to the panel is a

2 document titled 30-Day Public Notice, Chelsea River,

3 East Boston, Massachusetts, Emergency Streambank

4 Protection Project.  I would ask that this document

5 be marked as Channel Fish Exhibit 12.

6             MS. SEDOR:  I think I made a mistake

7 with the previous document.  I had made a note that

8 said CF-11.  So I think we previously had entered

9 exhibits up to 11.  I'm going to confirm that at

10 lunchtime.  But let's assume I did make a mistake.

11             So the previous document would be CF-12,

12 and this document will be CF-13.

13             (Exhibit CF-13 marked for

14 identification.)

15     Q.  At what point did the company become aware

16 of this Federal emergency stream bank protection

17 project?

18     A.  [BERGERON]  It was the same time period

19 where Mr. Hoey had reached out to Mr. Busch at the

20 BRA to inquire as to the status of the Chelsea Creek

21 Restoration Project, which incidentally was in

22 response to an information request.

23     Q.  The information requests in this case were

24 issued between September and October of 2015;
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1 correct?

2     A.  [BERGERON]  I don't know when all of them

3 were.  It sounds like the general time frame.

4     Q.  So it's accurate to say that sometime in

5 early fall or mid-fall of 2015 the company learned

6 that the U.S. Army Corps of Engineers was proposing

7 an emergency stream bank protection project at 338

8 East Eagle Street?

9     A.  [BERGERON]  Yes.

10     Q.  Prior to learning about this project, was

11 the company aware of an emergency condition of

12 eroding shoreline at 338 East Eagle?

13     A.  [BERGERON]  I can't speak for everybody in

14 the company.  But with BHB's involvement with the

15 project, we were not aware of this condition.

16     Q.  I don't mean to pick on you, Mr. Bergeron.

17 If Mr. O'Malley or Mr. Zicko has additional

18 information about the company's knowledge on this

19 topic, please weigh in as well.

20     A.  [ZICKO]  I was not aware of it.

21     A.  [O'MALLEY]  Neither was I.

22     Q.  When the company learned that the U.S. Army

23 Corps of Engineers considers the shoreline at 338 to

24 be in, quote, "imminent threat of damage or
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1 failure," end quote, was the company concerned about

2 continuing to construct its substation at that site?

3             MS. KEUTHEN:  Is that a quote?

4             MR. THAYER:  I'm quoting from the first

5 paragraph, which describes the Army Corps of

6 Engineers' mandate.

7     A.  [ZICKO]  I do see that sentence.  And

8 hearing this, I'm not concerned, because there's an

9 intention to stabilize it.

10     A.  [BERGERON]  After reading that, it doesn't

11 appear that that particular sentence is referring

12 directly to this project site; it's just referring

13 to the program by which the Army Corps of Engineers

14 can complete emergency stream bank protection.

15     Q.  Can I ask when each of the witnesses first

16 saw this document?  We can start with Mr. O'Malley.

17             MS. KEUTHEN:  This is the document dated

18 November 10th, 2015?

19             MR. THAYER:  That is correct.

20     A.  [O'MALLEY]  11:01 a.m. today.

21     A.  [ZICKO]  I don't recall seeing it before

22 today.

23     Q.  And Mr. Bergeron?

24     A.  [BERGERON]  I received this document as
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1 part of the email correspondence I was going to

2 produce as part of the record request.  When

3 Mr. Hoey had correspondence with Mr. Busch, this was

4 forwarded to Mr. Hoey, who then in turn sent it to

5 us.

6     Q.  Do you see on the first page there's a

7 paragraph titled Purpose of Work?

8     A.  [BERGERON]  Yes.

9     Q.  Could you read the second sentence in that

10 paragraph for the record, please.

11     A.  [BERGERON]  "Erosion from twice daily

12 9-foot tidal fluctuations has caused a section of

13 the sewer manhole and main line to become exposed

14 and in danger of being undermined and damaged."

15     Q.  And the sewer main line that is referenced

16 in that sentence, does the company have an

17 understanding of what that's referring to?

18             WITNESS BERGERON:  Could we have a

19 minute to go off the record so we can review the

20 mappings again?

21             MS. SEDOR:  Yes, you may.  Off the

22 record.

23             (Discussion off the record.)

24             MS. SEDOR:  Let's go back on the record,
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1 please.

2             MR. THAYER:  I believe there's a pending

3 question.  Could the court reporter please read back

4 the last question on the record.

5             (Question read.)

6     A.  [O'MALLEY]  I believe the 15-inch sewer

7 line you're referring to is the one that -- or the

8 one that the document that you handed out, the U.S.

9 Army Corps. of Engineers document -- that may be the

10 15-inch sewer line that they show along the bank.

11             Now, that come back to a manhole going

12 east, and then that line goes south, 15-inch

13 directly through the Eversource substation location.

14 And on EFSB-CF-26 information request, that is the

15 15-inch line traversing the Eversource property that

16 the Boston Water and Sewer has determined is

17 abandoned and Eversource can cut and remove that

18 line as it traverses our property.

19     Q.  So is it the company's position that this

20 project is unnecessary?

21     A.  [O'MALLEY]  Which project?

22     Q.  The Army Corps of Engineers project.

23     A.  [O'MALLEY]  I can't comment on that.

24 That's an Army Corps of Engineers project.
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1     Q.  Let's read the sentence after the one

2 Mr. Bergeron just read.  Quote, "Continued long-term

3 erosion of the riverbank will continue to endanger

4 other areas at this site that are subject to tides,"

5 end quote.  Is the company concerned that continued

6 erosion of the riverbank at 338 East Eagle Street

7 will endanger the substation site?

8     A.  [O'MALLEY]  I'm not.

9     Q.  And that's true irrespective of whether the

10 Army Corps of Engineers completes this project?

11     A.  [BERGERON]  From the perspective of its

12 location in proximity to the water body itself, and

13 even in the 100-year floodplain, our site is located

14 outside of the 100-year floodplain.  It's certainly

15 well outside any areas that are tidally influenced,

16 and a great distance away, where we would not expect

17 any continued erosion to encroach that far up into

18 the site to affect the substation site.

19     Q.  Turn to the top of page, then,

20 Mr. Bergeron.  And in the first paragraph, I'm going

21 to read another -- I'm going to read the second-to-

22 last sentence from the -- the third-to-last and

23 second-to-last sentences from the top paragraph.

24 Quote, "The project area lies in East Boston along
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1 the Chelsea River in the vicinity of Condor and East

2 Eagle Streets.  The area of shoreline erosion is a

3 small inlet near an industrial building," end quote.

4 So the area the U.S. Army Corps of Engineers is

5 concerned with is not 100 yards away from your site,

6 is it?  It's immediately next to your site.

7     A.  [BERGERON]  I didn't say it was 100 yards

8 away.

9     Q.  Okay.  Well, let's make sure the record

10 accurately states the company's understanding of

11 where this project would occur.

12     A.  [BERGERON]  Isn't the shoreline erosion

13 that the sentence that you just read refers to near

14 an industrial building?  I would assume that's

15 referring to the Channel Fish facility, which is

16 actually -- their building is much closer to that

17 section of Chelsea Creek, that has erosion control

18 issues as well.

19     Q.  The inlet that they're referring to is the

20 inlet that you and I have been discussing this

21 morning, the one which your response to LU-10 says

22 abuts the substation site, is it not?  Is there

23 another inlet that I'm not familiar with?

24     A.  [BERGERON]  That's correct.
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1     Q.  So if in fact the Army Corps of Engineers

2 is correct that the area of shoreline erosion is the

3 inlet, then is that something the company is

4 concerned about?

5             WITNESS O'MALLEY:  Can we go off the

6 record for a second, please?

7             MS. SEDOR:  Yes, off the record.

8             (Discussion off the record.)

9             MS. SEDOR:  Back on the record.

10             (Question read.)

11     A.  [BERGERON]  And just to be clear, you're

12 referring to that inlet that one side of the inlet

13 the Channel Fish driveway is located immediately

14 adjacent to and the other side is the City of Boston

15 parcel and our substation site?

16     Q.  Correct.  That is the only inlet that I'm

17 aware of that is relevant to either the project or

18 this site.

19     A.  [BERGERON]  To answer your question:  No,

20 the company is not concerned that the substation

21 will be in jeopardy from additional shoreline

22 erosion in this area.

23     Q.  And is that true irrespective of whether

24 the U.S. Army Corps of Engineers completes this
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1 project?

2     A.  [BERGERON]  Yes.

3     Q.  So is it the company's position that the

4 located Army Corps of Engineers emergency stream

5 bank protection project is unnecessary?

6     A.  [BERGERON]  I can't comment on the need and

7 who identified the need for the sewer.

8     Q.  Could I ask what document you were looking

9 at when we went off the record?

10     A.  [BERGERON]  I was looking at the Corps'

11 wetlands restoration figure that you showed me, and

12 I was also looking at our most current site-plan.

13     Q.  Is that a document that's been produced on

14 the record in this case?

15     A.  [O'MALLEY]  It's entitled Demolition Plan.

16 It's part of the site development plans.

17     Q.  Has that been produced in this matter?

18     A.  [ZICKO]  To the best of my knowledge and

19 belief, it has not.

20             MR. THAYER:  Could Channel Fish submit a

21 records request for the production of that document?

22             MS. SEDOR:  Yes.

23             WITNESS O'MALLEY:  And just so you know,

24 it's Drawing 131-6102.



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1144

1             MS. SEDOR:  Thank you.  And what's the

2 title of the document, Mr. O'Malley?

3             WITNESS O'MALLEY:  The title is

4 Demolition Plan.

5             MS. SEDOR:  Okay.  Great.  That will be

6 RR-CF-7.

7             (Record Request RR-CF-7.)

8     Q.  Is there anything on that document that

9 informs the company's opinion that shoreline erosion

10 will not impact the substation?

11     A.  [O'MALLEY]  Could you repeat that, please?

12     Q.  Sure.  The context for my question is that

13 when we went off the record the witnesses looked at

14 the document.  Then we go back on the record and one

15 of the witnesses testifies that the company is not

16 concerned about shoreline erosion.  So my question

17 is:  Is there anything special about that document

18 that helps inform the company's opinion?

19     A.  [O'MALLEY]  No.

20     Q.  The document was not relevant to the

21 company's opinion regarding shoreline erosion?

22     A.  [O'MALLEY]  That is correct.

23     Q.  Thank you.

24             MR. THAYER:  I'm going to hand out a
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1 document.  This document is already part of the

2 record, but it's buried in a very lengthy production

3 from the company.  And so I don't need to mark it as

4 an exhibit, but for everyone's convenience, I will

5 be providing copies.

6     Q.  Mr. Zicko, you authored the email on the

7 lower half of that page; correct?

8     A.  [ZICKO]  Yes, I did.

9     Q.  It's fair to say that in 2010 you were

10 concerned about shoreline erosion?

11     A.  [ZICKO]  I don't know that "concern" is an

12 appropriate word.  I think it's something that we

13 would need to consider.

14     Q.  You said "we need to work to stabilize the

15 slopes," did you not?

16     A.  [ZICKO]  That doesn't denote concern.  That

17 denotes consideration, in my opinion.

18     Q.  Did you not feel as though --

19             First of all, let's make sure:  Do "the

20 slopes" refer to the shoreline?

21     A.  [ZICKO]  Could I ask Mr. Brock to repeat

22 that question for me?

23     Q.  Of course.

24             (Question read.)
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1             MS. KEUTHEN:  I don't know if Mr. Zicko

2 can answer this out of context.  It is an email that

3 has his name on it, but it doesn't state, at least

4 to me, very clearly, you know, the context.  So if

5 you know, Mr. Zicko.

6     Q.  If you know.

7     A.  [ZICKO]  Again, without seeing this in

8 context of some drawing, I really can't -- I really

9 can't say for sure.

10     Q.  Okay.  If you'd look below the portion of

11 the email that you wrote, do you see that there is

12 reference to a forwarded message regarding, quote,

13 "East Eagle substation lot and easement"?

14     A.  [ZICKO]  Yes, I do see that.

15     Q.  Is it your understanding that this email

16 pertains to the Eagle Street substation?

17     A.  [ZICKO]  It does, but where the location

18 was on the lot at that time I can't say from this

19 email.

20     Q.  Do you have any recollection in or around

21 late 2010 of being concerned about or interested in

22 the slopes?

23     A.  [ZICKO]  I don't recall being -- being

24 cognizant of them and knowing that we would need to
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1 take that into consideration as we moved forward

2 with the design.

3     Q.  And "the slopes" refer to what?

4     A.  [ZICKO]  Again, outside of context, I don't

5 know.  Outside of the context of knowing where the

6 station was proposed on the site at the time, I

7 can't say.

8     Q.  Well, what are the possibilities?

9     A.  [ZICKO]  Well, I mean, just in general, a

10 slope is anything that has a gradient to it.  So

11 the -- you know, it could be anything that's

12 basically not flat.  So outside of whatever parcel

13 we were looking at, there was something there that

14 wasn't flat that I felt needed to be considered in

15 the design.

16     Q.  And you not only didn't consider it flat,

17 you didn't consider it stable, did you?

18     A.  [ZICKO]  With any slope you also look at

19 stabilizing it.  And the answer may have been --

20 again, this is a one- or two-sentence email.  I

21 don't -- you know, there may have been stabilization

22 out there now.  There may have been something that

23 was in need of stabilization.  This is a snippet, a

24 sound bite, and without knowing the context, it's
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1 very difficult to know exactly how this was

2 structured -- no pun intended -- at the time.

3     Q.  Do you have any recollection at any time

4 period of talking to anyone about stabilizing the

5 shoreline at 338 East Eagle Street?

6     A.  [ZICKO]  Well, I've had many, many

7 conversations about this project, obviously dating

8 back to 2010; and it's impossible for me to remember

9 all of them.

10             But outside of just generically saying

11 that, yes, there's a slope, yes, we're going to have

12 to see how it fits in with the design and decide how

13 we're going to stabilize it if we have to, we need

14 to consider it, I don't recall any specific

15 conversations.

16     Q.  So you don't recall -- from the time you

17 sent this email, on December 21, 2010, up through

18 the present, you cannot recall anytime in which you

19 discussed the stability of the shoreline at 338 East

20 Eagle Street.  That's your testimony?

21     A.  [ZICKO]  It's my testimony that I've had

22 dozens of conversations about this project and I

23 can't remember every one.  But I'm not recalling

24 one, sitting here, where I did have that
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1 conversation.  That's my testimony.

2     Q.  So, then, I take it you also don't recall

3 any conversations in which your interest in the

4 instability of the shoreline was resolved.

5     A.  [ZICKO]  The detailed engineering for this

6 would have taken that into account, if it needed to

7 be stabilized at all.

8     Q.  I'm not sure that answers my question.  Do

9 you have any recollection of a time period, a

10 conversation, a document, in which somebody provided

11 information to you that the shoreline would be

12 stabilized or was stable?

13     A.  [ZICKO]  I'm not -- again, as I testified,

14 with all of the activity that's going on dating back

15 to 2010, I'm not recalling anything, sitting here.

16 That's not to say that, if I don't have an update, I

17 would certainly provide that.

18     Q.  So shoreline stability may have been a

19 concern in 2010 but has not been a concern of yours

20 ever since, as far as you recall.

21     A.  [ZICKO]  It's been a consideration, and

22 those who have been working on the detailed

23 engineering would have looked at that.

24     Q.  And in looking at it, the company is not
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1 concerned that the U.S. Army Corps of Engineers

2 considers an emergency need for a project to

3 reinforce the shoreline?

4     A.  [ZICKO]  I don't know what their definition

5 of "emergency" is.

6     Q.  But the company does not -- the company is

7 not affected by the existence of an emergency Army

8 Corps of Engineers streamline protection project?

9     A.  [ZICKO]  That's our position, yes.

10     Q.  Thank you.  Will there be a harbor walk

11 along 338 East Eagle Street?

12     A.  [BERGERON]  There isn't one proposed as

13 part of the project.

14     Q.  So what's the company's understanding of

15 the development, if anything, along the northern

16 edge of the parcel?

17     A.  [O'MALLEY]  Which is the creek side?

18     Q.  Correct.

19     A.  [O'MALLEY]  Just the information that the

20 City of Boston has previously provided us.

21     Q.  Mr. O'Malley, before you were here today,

22 we talked a little bit about the company's

23 interactions with the BRA.  And in your testimony

24 last week you mentioned speaking to a person named



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1151

1 Dave Carlson at the BRA.  Do you recall that?

2     A.  [O'MALLEY]  Yes.

3     Q.  Can you tell us what the nature of your

4 communications with Mr. Carlson or others at the BRA

5 is?

6     A.  [O'MALLEY]  If I recollect correctly, it

7 was in relationship to the screen wall.

8     Q.  Say that again, please?

9     A.  [O'MALLEY]  In relation to the screen wall.

10     Q.  The screen wall being what?

11     A.  [O'MALLEY]  The substation.

12     Q.  Is the screen wall -- when you refer to the

13 screen wall, you're talking about the exterior of

14 the substation that acts as a barrier between the

15 equipment and the outside world?

16     A.  [O'MALLEY]  Yes.

17     Q.  Did any of your communications with

18 individuals at the BRA involve the BRA's Chelsea

19 Creek Wetlands Restoration and Habitat Conservation

20 Project?

21     A.  [O'MALLEY]  Not that I recall.

22     Q.  Do you know an individual at the BRA named

23 Chris Busch?

24     A.  [O'MALLEY]  Chris Busch?  I met several
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1 people at the BRA.  That name doesn't ring a bell.

2     Q.  Prior to your arrival, Mr. Bergeron

3 testified that Mr. Busch is an individual at the BRA

4 who is communicating with a company employee named

5 John Hoey regarding the status of the Chelsea Creek

6 Wetlands Restoration Project.  And I'd like to

7 confirm whether you have any additional information

8 regarding either those communications or the project

9 in general.

10     A.  [O'MALLEY]  No, I do not.

11             MR. THAYER:  At this time I'd like to

12 make either a records request or information

13 request, whichever the panel deems appropriate, for

14 additional information concerning the communications

15 between the company and the BRA regarding the

16 Chelsea Creek Wetlands Restoration Project,

17 including any updates that were provided by BRA

18 regarding that project and any documents exchanged

19 between the parties regarding that project.

20 Unfortunately, these witnesses aren't capable of

21 answering questions about it.

22             MS. SEDOR:  Have you asked for anything

23 like that previously, or is there any document

24 request pertaining to that in the record previously?
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1             MR. THAYER:  I recall that there was

2 prior testimony touching on this topic from the

3 panel.  I don't recall specifically whether that is

4 the subject of a pending records request.  There may

5 be one, but I would defer to Eversource's counsel

6 for that.

7             WITNESS BERGERON:  Actually, if I look

8 at the record requests, EFSB Record Request 28 was

9 provide an update with regard to the status of the

10 Corps' wetlands restoration process for Chelsea

11 Creek.

12             MR. THAYER:  Some of the language there

13 is different, perhaps crucially so.  What I'm asking

14 about is a project put forth by the BRA called

15 Chelsea Creek Wetlands Restoration and Habitat

16 Conservation Project.  Mr. Bergeron has testified

17 that he believes the BRA may not be moving forward

18 with that project, at least in the form presented

19 from April 2012.

20             So to the extent the information I'm

21 seeking is not encapsulated in EFSB Record Request

22 38, then I would submit a new record request.

23             MS. SEDOR:  I'm just trying to make sure

24 I understand:  So are you seeking confirmation that
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1 the project is no longer on the table, or are you

2 seeking the series of conversations that have gone

3 back and forth, whether in writing or otherwise,

4 about this project between the company and the City?

5             MR. THAYER:  Ultimately I'm most

6 interested in the former, but because I don't

7 believe the answer can be as simple as yes or no,

8 given the Federal funding and the various grants

9 that are tied into a project of this nature, I think

10 that additional correspondence and documentation is

11 necessary to gaining a better understanding of the

12 status.

13             MS. KEUTHEN:  The company will provide

14 any information about communications that it's had.

15 It does not intend to further communicate with the

16 BRA to ascertain this information.

17             MR. THAYER:  If the company's answer is

18 "We don't know the status of the project," which I

19 think it is, that's perfectly fine with me.  I'm not

20 asking them to go back to BRA.

21             MS. SEDOR:  Okay.  That will be RR-CF-8.

22 And I would just ask you, Mr. Thayer, to restate

23 that request one more time for the record.

24             MR. THAYER:  Okay.  Channel Fish's
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1 record request is for communications and documents

2 between the company and BRA concerning the Chelsea

3 Creek wetlands restoration and habitat conservation

4 project, as well as the company's understanding of

5 the current status of that project and an

6 explanation for the basis of its understanding.

7             MS. SEDOR:  Okay, good.  Thank you.

8             (Record Request RR-CF-8.)

9             MR. THAYER:  Could we take a couple of

10 minutes at this time?

11             MS. SEDOR:  Sure.  Let's go off the

12 record.

13             (Recess taken.)

14             MS. SEDOR:  Let's go back on the record,

15 please.

16     Q.  Last time the witnesses testified regarding

17 the visual impacts that this substation could have

18 on the surrounding area.  Do you recall that

19 testimony, Mr. Bergeron?

20     A.  [BERGERON]  Yes, I do.

21     Q.  And then this morning we were provided with

22 a set of visual demonstratives concerning what the

23 substation site will look at.  Were any of the

24 witnesses involved in the preparation of these
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1 materials?

2     A.  [O'MALLEY]  We had a subconsultant prepare

3 the screen wall design.

4     Q.  So let's look at Page 9 of the document

5 that was provided today, which is EFSB-V-3(S1)(1).

6 At its highest height, how tall is the wall

7 surrounding the western portion of the substitution?

8     A.  [ZICKO]  That question is actually better

9 answered off of, same attachment, Page 3 of 9.

10     Q.  Okay.  And what is the answer?

11     A.  [ZICKO]  And the answer is the average

12 grade is 21 feet, 6 inches; top of firewall -- I'm

13 sorry, top of framing is 53 feet.  So doing the

14 math, it's about 32 feet, 31 1/2, 32 feet above

15 finish, above what they're calling average grade.

16     Q.  And what does "average grade" refer to in

17 this instance?

18     A.  [ZICKO]  I don't know how they've defined

19 it.  I know that the 21, 6 -- I'm sorry, the site

20 slopes a bit.  It's not flat as a pool table, as I

21 sometimes say.  And how they determine that average,

22 I don't know.

23     Q.  Okay.  More generally, does the average

24 grade refer to an amount that's going below ground
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1 level, below sea level?  Can you give me a little

2 bit more clarity on this?

3     A.  [ZICKO]  It's all above sea level.  Like I

4 say, I don't know for this what they used for the

5 datum, for the zero reference point, if you will.

6     Q.  Let me ask my question differently.  If the

7 wall is going to be 32 feet high, why doesn't this

8 just say 32 feet?

9     A.  [ZICKO]  Because that's just not the

10 conventional in how engineering documents are

11 prepared.  This is a pretty conventional

12 representation from an engineering perspective.

13     Q.  I'm happy to be educated on this subject,

14 then.  Is it that the piece of wall is actually 53

15 feet tall and that 21 feet of it is below the

16 ground?

17     A.  [ZICKO]  No.  The ground -- where your feet

18 would be would be 21 feet, 6 inches.  So what would

19 be zero for your feet would be 21, 6 for this

20 drawing.

21     Q.  Right.  So let's turn back to Page 9, if

22 you would.  So over here on the left side of the

23 drawing, that depicts the wall at its highest.  So

24 there it's 32 feet; right?
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1     A.  [ZICKO]  Yes.

2     Q.  And then it looks like all around the

3 eastern -- beginning on the northern portion as we

4 travel east, that wall drops off pretty

5 substantially.  Am I correct?

6     A.  [ZICKO]  It is.  There's a noticeable

7 difference in height.

8     Q.  And it appears that there may be a

9 difference in material as well; is that also

10 correct?

11     A.  [ZICKO]  I think that's reasonable to

12 assume from this drawing, yes.

13     Q.  Okay.  Either from this drawing or any

14 other information sources you may have, what is the

15 material of the fencing that begins at that

16 northeastern part where the wall drops off and

17 continues all the way around the eastern side of the

18 substation?

19     A.  [ZICKO]  So I'm going back to Page 4 of the

20 same attachment.  And if you look at -- there's a

21 figure in there.  It's depicted 5, and it says

22 "north elevation."  And if you look at the far left

23 of that, you can see where the high wall, if you

24 will, drops off and becomes fiberglass nonconductive
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1 fence, so the "FG" standing for fiberglass.

2     Q.  And is fiberglass nonconductive fence, is

3 that a solid material?  Is that like a chain link?

4     A.  [ZICKO]  It would be -- it wouldn't be

5 exactly like a chain link, but it would be similar

6 to a chain link in that it would be -- I guess for

7 lack of a better word, have holes in it or be

8 porous.

9     Q.  So if I threw a rock and didn't hit one of

10 the links, I would get through into the substation?

11     A.  [ZICKO]  If you threw a rock and were that

12 accurate, yes.

13     Q.  Staying with the northern portion, how far

14 is this lower wall along the northern portion -- how

15 far is that from the edge of the soccer field?

16     A.  [ZICKO]  I apologize for flipping back and

17 forth, but I'm going back to Page 8 of 9, which is

18 where I believe we left off.  If you look at that

19 view, it has the public facilities salt shed to

20 the -- to what I'm going to refer to as the right of

21 the drawing; and then if you come down, there's a

22 green area with a rectangle.  That's the soccer

23 field.  And if you continue kind of in a clockwise

24 fashion around the clock, you can see where the low
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1 wall is.  So that lower fence is actually away from

2 the side where the soccer field is.

3     Q.  Right.  From one perspective, you could say

4 it's behind the soccer field.  But I'm trying to

5 figure out, if someone kicks the ball and it doesn't

6 go in the goal but it goes beyond the edge of the

7 field, how far would they have to kick it to be in

8 line with where this lower wall is?

9     A.  [ZICKO]  Well, there is --

10     Q.  15 feet, 20 feet, 30 feet?

11     A.  [ZICKO]  We're going to see if we can get

12 that dimension off of another attachment that's

13 already in the record.

14     Q.  Would Page 2 of the document circulated

15 this morning provide an answer to that?

16     A.  [ZICKO]  Well, it would certainly get us to

17 an order of magnitude.  But the length of that high

18 wall that I was testifying about is 60 feet long.

19 So it would be in excess of 60 feet.

20     Q.  60 feet plus whatever distance separates

21 the northwestern edge of the station from the edge

22 of the soccer field.

23     A.  [ZICKO]  Right, which is the subject of

24 another record request that's yet to be filed.
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1     Q.  Can I ask why the company didn't just

2 extend the higher wall all the way around the

3 substation?

4     A.  [ZICKO]  This was developed -- I wasn't

5 intimately involved with all the details.  This is

6 just some of the general program.

7             But, you know, one of the reasons that

8 we did stop there was, the higher walls do require

9 more substantial foundation.  There's a wind load on

10 them.  And we reverted to -- we reverted to the

11 lower to simplify the foundation system as we were

12 getting closer to the inlet that we testified about

13 earlier, and we were getting closer to the CSO

14 that's buried under there that we've testified about

15 in the record -- not me personally, but others

16 have -- and wanted to be able to minimize the

17 foundation system that we needed to take those wind

18 loads.

19     Q.  Am I correct that the larger wall is much

20 heavier?

21     A.  [ZICKO]  It is heavier, but --

22     Q.  In what other ways does that affect the

23 foundation?

24     A.  [ZICKO]  So heavier, there would be a
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1 larger gravity load.  So, in other words, the Earth

2 is trying to pull it down, and that would

3 necessitate larger foundations.

4             The other factor with the wall or some

5 of the wall in the areas where it's higher is

6 that -- it's a solid wall, and we needed to do it

7 there to prevent access or prevent people from

8 gaining access to exposed live electrical equipment.

9     Q.  Such as the transformers?

10     A.  [ZICKO]  Such as the 115-kV connections

11 into the transformers.  Those walls will, as I have

12 just testified, act like a sail.  So when the wind

13 blows, the wind is going to try to push them over.

14 The bigger the area, the harder that force is going

15 to be.  So there has to be a foundation system to

16 resist that.

17             What we've done, where the transformer

18 area is -- ends -- and I'm referring back to Sheet 2

19 of the attachment that we've been working off of.

20 You can see where at the bottom there's a 110-foot

21 dimension.

22     Q.  Yes.

23     A.  [ZICKO]  And then it reverts to, there's a

24 41-foot, 8-inch dimension, and then it wraps around
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1 to the 60-foot dimension.  The upper portions of

2 that wall are louvered, so that we lower the wind

3 load on those, so the wind will go through them

4 instead of pushing on them.

5             When we got down to beyond that 60 foot,

6 there's no exposed live electrical equipment.  It's

7 all in grounded containers, which is something I

8 testified to previously.  And the profile is much

9 lower.  We reverted to the fiberglass nonconductive

10 fence.

11     Q.  So I think you did answer my question, but

12 there was a lot of other information there, too.  Am

13 I correct that the reason the company didn't use the

14 larger concrete wall around the entire substation is

15 that it would require a larger foundation?  Was that

16 the answer?

17     A.  [ZICKO]  The larger foundation, in concert

18 with getting those forces that the foundation would

19 exert closer to the wooden CSO.

20     Q.  Okay.  So to put the larger concrete walls

21 around all four sides of the substation could

22 endanger the CSO?

23     A.  [ZICKO]  It would certainly be -- the CSO

24 would certainly be a consideration in that design.
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1     Q.  And does that consideration stem from the

2 fact that the concrete walls go deeper into the

3 ground or that they are wider or both?

4     A.  [ZICKO]  It's that the foundations would

5 go -- will go deeper into the ground than they will

6 for the electrical equipment inside the fence.

7     Q.  So this fence on the eastern side is

8 literally right on top of the CSO.

9     A.  [O'MALLEY]  No.  On the eastern side,

10 starting from, let's say, the northeast corner -- as

11 you see, at the northeast corner we go -- what's

12 that?  Southeast, I guess?

13     Q.  Towards East Eagle Street?

14     A.  [O'MALLEY]  Yes, towards East Eagle Street,

15 we go southwest for -- I don't have that dimension.

16 I can find it.

17             And then it cuts back on a longer

18 dimension, again continuing southeast.  And then

19 there's another angle that goes southeast.  And then

20 it sort of flattens out and goes directly south.

21             Now, what we found out, or what we

22 determined, that along that due-south portion there

23 is the existing CSO.  There is an existing CSO

24 easement there, that when we did another review of
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1 where our property line is, which straddles that CSO

2 easement, and we investigated the CSO easement,

3 which is a Boston Water and Sewer easement, there

4 was a -- it was determined that, you know, we cannot

5 construct within that easement.

6             So what we did, we have taken that --

7 you know, any section of the fence that was in that

8 easement and moved it, I think, 3 to 4 feet, 2 to 4

9 feet, somewhere around there, I guess it would be

10 west, into our site, so we didn't violate the

11 easement no-build zone.

12     Q.  So the existing fence -- I know it doesn't

13 physically exist in the world, yet.

14     A.  [O'MALLEY]  Yes.

15     Q.  But the proposed fence on the eastern edge,

16 the southeastern edge of the proposed site, is

17 between 2 and 4 feet west of the CSO easement?  Is

18 that what you're testifying to?

19     A.  [O'MALLEY]  Yeah, I believe that's right.

20 I'm not sure of the exact dimension, but somewhere

21 in that dimension.

22     Q.  So if it's not on top of the CSO, then you

23 could go with the larger concrete wall; right?

24     A.  [O'MALLEY]  Not necessarily.
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1             Well, the other thing to mention is:

2 The only concrete wall is around the transformer

3 base.

4     Q.  And the other is fiber cement; is that

5 right?

6     A.  [O'MALLEY]  Exactly, right, yes.  That's

7 the only concrete, yeah, around those transformer

8 bays.

9     Q.  Thank you for that correction.  So the

10 three materials we have, we have concrete around the

11 southern and western sides of the transformers, we

12 have fiber cement around the northwest corner --

13             And what sits in that, in that area?

14     A.  [O'MALLEY]  The control building and the

15 distribution switchgear.

16     Q.  -- and then we have fiberglass around the

17 remaining portions of the property.

18     A.  [O'MALLEY]  That would be correct.

19     Q.  What purpose does the concrete firewall

20 serve?

21     A.  [ZICKO]  Just as its name implies.  In the

22 remote event that there were a fire in the

23 transformer area, the fire suppression system that

24 we propose would activate, put the fir out.  This
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1 wall would provide a physical barrier between people

2 who could get immediately adjacent to that

3 transformer bay, and outside the property.

4     Q.  And so wouldn't it make sense to have that

5 on all four sides?

6     A.  [ZICKO]  No.

7     Q.  I mean, if the concern is containing a fire

8 and keeping people away from it, it would stand to

9 reason, would it not, that you'd want to keep them

10 away and keep the fire contained on all sides, would

11 it not?

12     A.  [ZICKO]  No, it wouldn't.  We have open-air

13 substations all over the system, where transformers

14 are sitting in the middle of the switchyard, away

15 from the fence line, with no wall around them.  The

16 wall is in this area because people can get up to

17 where the potential combustion would be, right up

18 against the property line.

19     Q.  So what's the distance that someone can get

20 within a transformer at which point the company

21 says, "We need a concrete firewall"?  Because you

22 testified that in some cases you don't bother with

23 them and in some cases you do.

24     A.  [ZICKO]  Well, it's not a matter of bother.
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1 As you stated, it's a matter of need.

2             This one, it's self-evident that we're

3 right on top of the property line.  We need an

4 impervious barrier, because we can't -- as I

5 testified earlier, the live 115-kV connections into

6 the transformer, we need to provide for those a

7 solid barrier all the way up to the highest point,

8 because of clearances inside that vault.

9             I don't know that there's an exact

10 distance where we do place firewalls.  I don't know

11 that there's a formula for it or a cookbook for it,

12 if you will.

13     Q.  I apologize for the uneducated question

14 here:  But what would happen if I touched a

15 transformer that was active?

16     A.  [ZICKO]  Absolutely nothing.  I do it all

17 the time.  You'd live.

18     Q.  Is that true of everything in this

19 substation?

20     A.  [ZICKO]  With the exception of the 115-kV

21 air connections into the transformer, yes.

22     Q.  And where are those?

23     A.  [ZICKO]  Those are under the nonconductive

24 fiberglass screening.  They're approximately 20 feet
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1 up in the air.

2     Q.  So they're in the northwest corner?

3     A.  [ZICKO]  No, forgive me.  Actually, I'm

4 looking again at Page 2.  They're under the area

5 that says "nonconductive fiberglass screening over

6 galvanized support structure."  They're under there.

7     Q.  I'm sorry, could you say that one more

8 time?

9     A.  [ZICKO]  Sure.  I'm referring back to Page

10 2 of the attachment we've been working off of.  And

11 where it says -- I'm in the lower right-hand corner.

12 And where it says, "Nonconductive fiberglass

13 screening," those live connections that I talked

14 about would be under that screening.

15     Q.  Okay.  So that is above the transformers?

16     A.  [ZICKO]  It's at the -- it's an integral

17 part of the transformer, but it's at the top of the

18 transformer, I think is the best way to characterize

19 it.

20     Q.  I see.  Now, there's a substation that I

21 walked by on my way over here today, and it had a

22 "Danger:  Keep out" sign.  Why does that sign exist

23 if there's nothing in a substation that's dangerous,

24 or nothing that --
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1     A.  [ZICKO]  You asked me specifically about

2 this substation.  The first thing is that inside the

3 substation that I believe you walked by -- is it the

4 one on High Street or Purchase Street?

5     Q.  Yes, exactly.

6     A.  [ZICKO]  There is live 115-kV exposed bus

7 in there that is not -- like the majority of the bus

8 is going to be in this station, there is no grounded

9 container around it, if you will.

10             We do post our properties, and there are

11 requirements in the National Electric Safety Code on

12 how substations get posted.  So even though the vast

13 majority of this equipment that's in the proposed

14 station will be -- as you asked me earlier, what

15 would happen if I touched the transformer tank?  Or

16 you didn't say tank, but when I answered the

17 question I meant tank.  I said you'd live.

18             There's still requirements to post the

19 property as to the presence of high voltage in

20 there.

21     Q.  Because the high voltage, if it came into

22 contact with a person, would have serious adverse

23 consequences to that person's health?

24     A.  [ZICKO]  Electricity, it's a dynamic and



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1171

1 concentrated form of energy, and there's always, you

2 know, considerations when and where it's being used.

3     Q.  So you plan to put a "Danger:  Keep out"

4 sign on this substation.

5     A.  [ZICKO]  It's a series of signs around the

6 perimeter, yes.

7     Q.  And you would agree with me that it would

8 be easier to keep people out of that danger if there

9 were walls of, say, a height of 20 to 32 feet around

10 all four sides of the station?  Would it not be?

11     A.  [ZICKO]  No, not necessarily.

12     Q.  Explain that one for me.

13     A.  [ZICKO]  Well, it would be lower.

14 Certainly, you know, I would concede that, that the

15 higher wall, you do have to get up to a greater

16 elevation to get over it.  But I think some of it

17 would depend on the exterior design of the wall.

18 When we do the walls and the fences, we look for

19 where people can get finger and toeholds on it.

20             So yes, while I do agree that there's a

21 greater distance to get over, I don't know that

22 the -- they would be any more conducive to getting

23 finger and toeholds on it.

24     Q.  So is it the company's position, then, that
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1 in erecting a 20- to 30-foot either fiber cement or

2 concrete or some combination of the two wall around

3 the entire substation, would not make the substation

4 any safer in terms of potential for neighborhood

5 children, soccer players, et cetera, entering the

6 substation site?

7     A.  [ZICKO]  That's my -- that's the company's

8 position, yes.

9     Q.  Is that your personal position?

10     A.  [ZICKO]  It's mine as well, yes.

11     Q.  Now, Page 9 here does not show any trees,

12 that I'm seeing.  Am I missing any, or are there no

13 trees on this drawing?

14     A.  [ZICKO]  There are no trees depicted on

15 that drawing because the scope of Utile's service --

16 they're the architectural firm that we've been

17 working with to prepare these -- the scope of their

18 service did not involve landscape.

19     Q.  But I believe that Mr. Bergeron testified

20 last Thursday that construction of the substation

21 site would involve both tree-clearing and tree-

22 planting.  Am I remembering that correctly,

23 Mr. Bergeron?

24     A.  [BERGERON]  No.  I testified that it would
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1 involve tree-clearing but not necessarily

2 tree-planting, as part of the proposed project.

3 Tree-planting would be in association with some of

4 the discussions we've had with the Boston Harbor

5 Association.

6     Q.  As part of those discussions, has the

7 company agreed to plant trees?

8     A.  [BERGERON]  My recollection of the latest

9 discussion that the company had with the Boston

10 Harbor Association was they agreed to plant

11 approximately ten trees throughout the neighborhood,

12 not necessarily on the site.  And again, it was

13 subject to additional conversations as the project

14 progressed forward.

15     Q.  So where are the current trees that will be

16 removed?

17     A.  [BERGERON]  I could provide that.  It's

18 part of one of the record requests that we

19 submitted.  If you just give me a minute to find the

20 right figure.

21             Our response to EFSB-V-10(1) shows the

22 location of the approximately 35 trees to be cut on

23 the limits of the proposed substation site.

24     Q.  I read something about vegetative
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1 screening.  Can you explain for me what role

2 vegetative screening plays in a process like this?

3     A.  [BERGERON]  What's your specific concern,

4 question?

5     Q.  What does the term mean to you,

6 Mr. Bergeron?

7     A.  [BERGERON]  It means in some instances if

8 you have any type of facility, one method of

9 providing screening from a street or an adjacent

10 property would be to provide plantings.

11     Q.  I've also heard about architectural

12 screening.  Could you define that term as well?

13     A.  [BERGERON]  Speaking for myself, that would

14 be a wall or a fence or a manmade structure, such as

15 what's being proposed now, around the substation.

16     Q.  So whether vegetative or architectural, is

17 it a goal or obligation of the company to provide

18 screening when it erects a substation?

19     A.  [ZICKO]  When we go in and propose a

20 substation in an area, we do consider screening,

21 whether it be landscaping, planted or manmade --

22 I'll use gender-neutral here.

23             The specifics of what we do need to fit

24 in with, A, the neighborhood that we're in, the
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1 amount of property outside -- that we have available

2 to us outside of the facility to work with, as well

3 as, you know, other constructability and structural

4 factors, as to how you would support, say, in this

5 case a very heavy wall.

6     Q.  I'm not quite sure I understand.  You spent

7 a lot of money on this substation, put a lot of time

8 into developing it.  What's the point of the

9 screening?  Why hide it?  I'm asking:  Why does the

10 company go to the trouble?

11     A.  [ZICKO]  To start with, the single area --

12 I'll work my way around counterclockwise, but

13 working off of Sheet 9 --

14     Q.  I'm asking generally why the company

15 involves screening, either architectural or

16 vegetative, as part of its substation construction

17 process.

18     A.  [ZICKO]  Sometimes the architectural

19 screening, as we talked about the station on High

20 Street and the transformer bay in this area, is part

21 of the provision of clearance to live electrical

22 equipment.  So that's one factor.

23     Q.  A safety factor.

24     A.  [ZICKO]  It's, yeah, safety and a code
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1 factor.

2             Other reasons may be municipal

3 involvement.  There may be requests made.

4     Q.  And what is the nature of those requests?

5             What I'm getting at is:  Why is it

6 important to anyone that a substation be screened?

7 Is it because they're ugly, because they're

8 dangerous?  Tell me.

9     A.  [ZICKO]  I don't know the rationale behind

10 it, beyond the -- beyond what I just testified to

11 about the needing to provide a barrier between the

12 live electrical equipment and the contents of the

13 facility -- the live electrical equipment, where it

14 exists.

15             As far as whether it's pretty or whether

16 it's ugly, I think that's a very subjective thing;

17 and what may be a work of engineering marvel to me

18 may be the most ugly thing that you've ever looked

19 at.  I'm not wishing to engage you in a debate, but

20 I'm just saying it's subjective.

21     Q.  I understand.  I'm using terminology that

22 the company has used in its responses to information

23 requests.  I'm unfamiliar with some of that

24 terminology, and so I'd like to establish what the
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1 company's understanding of what that terminology is

2 and why the company involves things like

3 architectural screens or vegetative screens as part

4 of its process.

5             In your last two answers you told me it

6 serves as a barrier between people on the outside

7 and live equipment on the inside.  If there's

8 anything else that the company would like to add to

9 its answer, please do so now.

10             MS. KEUTHEN:  It might be helpful if you

11 referenced the response, the information-request

12 response, to which you refer.

13     Q.  Let's start with the company's response to

14 V-5.

15     A.  [ZICKO]  Fair enough.  Let me get that in

16 front of me.

17     A.  [BERGERON]  Okay.

18     Q.  In that response, Mr. Bergeron, the company

19 wrote, quote, "This includes a continuous

20 architectural wrapping around the south, west, and

21 north sides of the site to provide visual screening

22 and security."  Did I read that correctly?

23     A.  [BERGERON]  Yes.

24     Q.  So the company uses screening to provide --
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1 or uses architectural wrapping to provide visual

2 screening and security; right?

3     A.  [BERGERON]  Yes, that's what Mr. Zicko just

4 identified.

5     Q.  And in this instance the company intends to

6 place architectural wrapping around the south, west,

7 and north, but not the east side of the parcel;

8 correct?

9     A.  [BERGERON]  Well, the --

10     A.  [O'MALLEY]  You know, one of the reasons

11 the screening is as such on the north and west side,

12 which is the exposed side to the City of Boston

13 parcel, is:  in discussion with the BRA, Dave

14 Carlson, they indicated that they would like to see

15 some sort of screening of the property, not only for

16 a security reason, but just for visual -- just for

17 visual reasons, from the ballfield.

18     Q.  So the company would like to accommodate

19 BRA's request to provide screening?

20     A.  [BERGERON]  I'm sorry.

21     Q.  No, no, go ahead.

22     A.  [BERGERON]  Because I provided this

23 response:  The sentence, "This includes a continuous

24 architectural wrapping around the south, west, and
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1 north sides," was meant to differentiate between, as

2 we've been discussing here, the difference between

3 those three sides versus the nonconductive fence

4 that is proposed on the remaining side of the

5 facility, which still would serve as a screen

6 because of the way it's constructed.

7     Q.  Understood.  But I believe Mr. O'Malley's

8 answer went a bit further and explained that the

9 specific type of screening used was in some way

10 influenced by BRA's desire to have something more

11 substantial than a chain-link-esque fence.  It's not

12 exactly chain link.

13     A.  [O'MALLEY]  The BRA necessarily didn't

14 specify materials specifically.  We had worked with

15 an architectural consultant who has previously

16 worked with BRA on other, non-related projects.  And

17 I believe they sort of have an understanding of the

18 way they talk to each other, and developed a screen

19 wall plan that was presented and reviewed with the

20 BRA.  And again, once final plans are finalized on

21 the screen wall elements, it will go through another

22 vetting and final approval process.

23     Q.  Is the company willing to consider a

24 similar proposal or request for additional screening
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1 from its neighbor to the east?

2     A.  [O'MALLEY]  Who would those neighbors be?

3     Q.  Channel Fish.

4     A.  [O'MALLEY]  Oh, Channel Fish.  We have not

5 received a request, so I can't answer that question.

6     Q.  Let's say that request came in this

7 afternoon.  How would the company respond?

8     A.  [O'MALLEY]  We'd have to review it

9 internally.

10     Q.  Sitting here today, do you have a sense of

11 whether the company is willing to install a 21- to

12 32-foot-high concrete or fiber cement wall along the

13 eastern side of the substation site?

14     A.  [O'MALLEY]  I do not.

15     Q.  Could you turn to the company's response to

16 VF-4, please?

17     A.  [ZICKO]  Was that VF?

18     Q.  I apologize.  V-4.

19     A.  [ZICKO]  Thank you.

20     A.  [BERGERON]  Yes.

21     Q.  The very last sentence of the company's

22 response makes a reference to the view from

23 residences.  Do you see that?

24     A.  [BERGERON]  Yes.
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1     Q.  Are these residences on East Eagle Street

2 or elsewhere?

3     A.  [BERGERON]  Yes.  If you refer to the

4 attachment provided with the response to LU-1.  That

5 would be Attachment EFSB-LU-1(1).  The references we

6 are referring to would be those highlighted along

7 East Eagle Street, the yellow, with the labels 1

8 through 14 on them.

9     Q.  So those residences will have their water

10 views obstructed by the proposed substation;

11 correct?

12     A.  [BERGERON]  That's not correct.  That's not

13 what was stated.  We just stated that the third

14 floor, due to their height, may be able to see into

15 the station.

16     Q.  Okay.  Well, setting aside this answer,

17 then, for a moment:  Would the substation affect the

18 view from East Eagle Street into the water?

19     A.  [BERGERON]  Yes, from certain vantage

20 points along East Eagle Street, where there is no

21 structure now, there will be a structure with a

22 screen wall around it next to the City of Boston's

23 existing salt shed, which could -- will change the

24 viewshed from certain places along East Eagle



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1182

1 Street.

2     Q.  And in terms of a visual impact, to come

3 back around to the existing Chelsea substation 488:

4 None of the expanded -- expansion of that substation

5 that's part of Proposal 4 would affect any

6 residences' water views, would it?

7     A.  [BERGERON]  No, there are no adjacent water

8 bodies at that substation.

9     Q.  Do you have any sense of how close the

10 nearest water body is to the existing Chelsea

11 substation site?

12     A.  [BERGERON]  I don't.  I would have to refer

13 to a map to provide you with some sense.

14     Q.  Substantially greater than 338 East Eagle

15 Street, however?

16     A.  [BERGERON]  Yes, it's greater.

17     Q.  And is that also true of the property the

18 company owns on Crescent Avenue, which has been

19 referred to as the Crescent Avenue site in this

20 proceeding?

21     A.  [BERGERON]  Yes, I believe that is the

22 case.

23     A.  [ZICKO]  I'll confirm:  That is the case.

24     Q.  Thank you.  Do you have a sense off the top
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1 of your head of how far away the nearest water body

2 is?

3     A.  [ZICKO]  I do not, not without looking at a

4 map.

5     Q.  Mr. Bergeron, you testified that some of

6 the Channel Fish's trees would have to be cut down

7 as part of this project; is that right?

8     A.  [ZICKO]  No.  Actually, I was identifying

9 that there were, my recollection, additional trees

10 that are on Channel Fish's property that are not

11 proposed to be cut as part of this project and that

12 I believe the company will consider in future

13 discussions with Channel Fish regarding trimming

14 and/or the cutting of those particular trees.

15     Q.  And if Channel Fish was not amenable to the

16 company altering or removing any of its trees, what

17 effect would that have on the substation, if any?

18     A.  [O'MALLEY]  It wouldn't have any effect on

19 the operation of the substation.

20     Q.  Then why ask them to do it?

21     A.  [O'MALLEY]  One of the company policies is

22 a term called "danger trees."  And basically, what

23 the company prefers to do is, when they site a

24 substation -- or any facility, for that matter --
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1 based on adjacent trees, we try to remove any trees

2 that have the potential of falling into the

3 facility.

4             So, for example, if there's a tree along

5 that eastern border that may be within Channel Fish

6 property, and that tree is, let's say, 40 feet tall,

7 and it is, for a rough number, 5 or 10 feet away

8 from the property line, the position of the company

9 would be to work with the landowner, the adjacent

10 landowner, to remove the tree because of the

11 potential of that tree, due to disease, due to

12 weather, due to whatever the case may be, of

13 potentially falling into the substation and

14 potentially damaging something.

15     Q.  Right.

16     A.  [O'MALLEY]  Because it's also a liability

17 for the tree other than if the tree were to fall on

18 an adjacent property, just like if a tree in your

19 yard fell on your neighbor's house and took the roof

20 off.  There's that same type of perceived liability.

21     Q.  Understood.

22     A.  [O'MALLEY]  But it's primarily from the

23 safety standpoint that we remove trees that are

24 within, let's call it the fall zone.
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1     Q.  So if the adjacent landowner does not allow

2 removal of their tree, there is a safety hazard --

3 whether great or small, who can say -- but there is

4 a safety hazard that will exist.  Is that your

5 testimony?

6     A.  [O'MALLEY]  There's a potential for the

7 tree falling into the facility.

8     Q.  And just so we agree, the company can't go

9 removing an adjacent landowner's trees without their

10 permission, can it?

11     A.  [O'MALLEY]  I'm not an expert in law, but I

12 think that would be appropriate.

13     Q.  I went to the trouble of finding this, so

14 I'm going to distribute it.

15             MR. THAYER:  What I'm handing the

16 witnesses is a copy of Massachusetts General Laws

17 Chapter 87, Section 11.

18     Q.  Please take a moment to familiarize

19 yourself with it.

20             Would the company agree that it is a

21 crime in the State of Massachusetts to remove

22 another's tree?

23     A.  [BERGERON]  Could you just repeat the

24 question, please?
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1     Q.  Certainly.  Would the company agree, based

2 on this statute, that it is a crime in the State of

3 Massachusetts to remove a tree belonging to another?

4     A.  [O'MALLEY]  Well, if what you passed out is

5 in fact a true document, it appears that that would

6 state such.

7     Q.  Thank you.

8             MS. SEDOR:  And we'll mark this as

9 Exhibit CF-14.

10             (Exhibit CF-14 marked for

11 identification.)

12     Q.  Would the witnesses like to amend that

13 answer?

14     A.  [BERGERON]  No.

15     A.  [O'MALLEY]  No.

16     Q.  Okay.  Thank you.  If there is a concern

17 that a tree falling into the substation would pose a

18 safety hazard, is there a concern regarding the

19 entry of any other objects or debris into the

20 substation?

21     A.  [O'MALLEY]  I believe that any foreign

22 object entering the substation may pose a hazard,

23 depending upon what, if anything, it may strike.

24     Q.  And that's the grounds for installing the
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1 mesh covering over the transformers, is it not -- to

2 keep out the soccer balls?

3     A.  [ZICKO]  That was one of the rationales,

4 yes.

5     Q.  Isn't it possible that items, debris,

6 objects on the roof from Channel Fish could enter

7 the substation, given the lower wall on the east

8 side?

9     A.  [O'MALLEY]  I haven't looked at what

10 Channel Fish has on their roof.  I would guess it

11 would be secured.

12     Q.  Is the company aware that on a daily basis

13 trucks drive up and down the narrow driveway

14 separating the proposed substation site from Channel

15 Fish's business?

16     A.  [O'MALLEY]  I believe that is a driveway

17 and you do access the rear of your building that

18 way.

19     Q.  Has the company considered the possibility

20 that items in or on any of those trucks or in the

21 possession of any of the workers working in or near

22 those trucks could enter the substation site and

23 cause harm?

24     A.  [O'MALLEY]  I don't -- I'm not aware of it.
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1 What objects would you be referring to?

2     Q.  It works better if I ask the questions,

3 unfortunately.

4             Is it the company's position that a

5 higher wall -- for example, a wall equal to or

6 greater than the height of the trucks that use this

7 driveway -- could mitigate the risk that any items

8 from the truck or from their drivers or passengers

9 could enter the substation site?

10     A.  [ZICKO]  Without knowing the type of trucks

11 that go in and out of there -- i.e., are they closed

12 on the top, open on the top, are they covered with a

13 tarp, are they a box truck -- it would be very

14 difficult to answer that question.

15     Q.  But if you have a taller wall that is

16 solid, it's going to be more difficult for items to

17 pass through that wall than if you have a shorter

18 wall that is not solid; right?

19     A.  [ZICKO]  If there's an item, yes.

20     Q.  Would you turn to the company's response to

21 CF-11, please.

22     A.  [ZICKO]  I see that, yes.

23     Q.  Has the company done any analysis or study

24 concerning the impact of ammonia being within, say,
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1 30 to 50 feet of a substation?

2     A.  [ZICKO]  Other than to look at the MSDS

3 sheets that we placed into the record, one of the

4 information requests, no, we haven't.

5     Q.  And am I correct that this would be -- it

6 would be unprecedented for a substation to be

7 located within 30 to 50 feet of, say, 9,000 pounds

8 of ammonia?

9     A.  [ZICKO]  I'm not -- it would be safe to say

10 that I'm not aware of any on the company's system.

11     Q.  And the company recognizes that ammonia

12 itself is a potentially toxic and flammable

13 substance?

14     A.  [ZICKO]  Yes, we do.

15     Q.  Mr. Bergeron, in your testimony last week

16 you made reference to the company's Chapter 91

17 license application.  Do you recall that?

18     A.  [BERGERON]  Yes.

19     Q.  And I believe you testified that, as part

20 of the Chapter 91 process -- and I'm quoting your

21 testimony now from Page 959 -- quote, "The Boston

22 Harbor Association sent in a letter, a comment

23 letter, identifying that they would like to be

24 involved and would like the company to consider some
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1 landscaping at this facility," end quote.

2             Is that testimony accurate?

3     A.  [BERGERON]  Yes.

4     Q.  Have you seen the letter provided by

5 then-BHA President Vivien Li to the DEP connected

6 with the company's Chapter 91 license application?

7     A.  [BERGERON]  Yes, I have.

8     Q.  And is that the letter in which you state

9 that the BHA is asking to be involved and for the

10 company to consider landscaping?

11     A.  [BERGERON]  If I could have a minute to

12 call up the letter and take a look at it.

13     Q.  Please.

14     A.  [BERGERON]  I'd appreciate it.

15             WITNESS BERGERON:  I'm going to need a

16 minute.  I don't know if you want to go off the

17 record for a minute.

18             MS. SEDOR:  That's fine.

19             (Discussion off the record.)

20             MS. SEDOR:  Back on the record.

21     A.  [BERGERON]  Yes, the Page -- what's

22 identified as Page 17 of 19 in EFSB Z-9(5), in the

23 third paragraph, second sentence, the BHA states,

24 "Fencing will be installed and some low plantings
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1 are planned.  Before a Chapter 91 license is

2 considered, we ask that the proponent be asked for

3 further details of how the project site can enhance

4 public use of the area."

5             And so that statement that was made by

6 the Boston Harbor Association in that, although it

7 doesn't state they want ten trees, prompted a

8 followup meeting with them to identify what they

9 would consider how the project can enhance the

10 public use of the area.

11             So to correct my previous testimony:

12 This letter doesn't state that they want ten trees.

13 We had a followup meeting to define how it could

14 enhance public use of that area and what they meant

15 by that.  And that was at that meeting -- which I

16 didn't attend, but a member of my staff did -- the

17 specific details regarding the tree planting were

18 discussed.

19     Q.  Setting aside how many trees are mentioned

20 in the letter or the meeting:  Mr. Bergeron, didn't

21 your testimony that the BHA's letter was concerned

22 with landscaping misrepresent the BHA's actual

23 concerns?  As you review the letter now, isn't it

24 clear that the BHA identified five substantive areas
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1 of concern with the substation site?

2     A.  [BERGERON]  I don't know the specific

3 question that I was answering.  But I believe it was

4 in the line of questioning regarding landscaping.

5 So, I mean, to save you some additional questions,

6 yes, there are additional items that the BHA had

7 identified in the letter.

8     Q.  So the company agrees and acknowledges that

9 the BHA is concerned with the impacts this project

10 will have on abutting water-dependent uses; correct?

11     A.  [BERGERON]  It didn't say they had concerns

12 in the letter.  They just pointed out that the

13 proponent should be required to provide additional

14 information on how our activities will not adversely

15 affect the abutting water-dependent uses.

16     Q.  And likewise, the BHA also raised questions

17 regarding the company's review of alternative sites

18 in its letter, did it not?

19     A.  [BERGERON]  The letter states that the

20 company did review alternative sites, then

21 identified that no discussion was included of why

22 the proposed substation is located on that

23 particular part of the proposed parcel, and then

24 asked for more information regarding why we cannot
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1 put the substation on that portion of the parcel

2 closest to the Chelsea Creek Crossing and to provide

3 additional information about the alternative sites

4 for the project.

5     Q.  Likewise, the BHA questioned whether this

6 project was actually a water-dependent use, did it

7 not?

8     A.  [BERGERON]  That's correct.

9     Q.  As you've stated already, the BHA expressed

10 a concern for the use of the substation site for

11 public lands and open spaces.  And so I will refer

12 you to the final concern that the BHA raised, which

13 is whether the company has taken into consideration

14 climate adaptation.  Do you see that, at the bottom

15 of the page, listed Page 17 of 19?

16     A.  [BERGERON]  I do, yes.

17     Q.  So fair to say, then, that the BHA raised a

18 number of substantive concerns about the

19 appropriateness of this substation site?

20     A.  [BERGERON]  Yes.

21     Q.  Thank you.  Now, with respect to that final

22 point, climate adaptation:  Is it the company's

23 position that this substation site is appropriate in

24 light of the company's analysis of climate
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1 adaptation?

2     A.  [ZICKO]  Yes, we do.

3     Q.  And what is that opinion based on?

4     A.  [ZICKO]  That opinion is based on a study

5 that we had undertaken, where we looked at a

6 500-year storm, City of Boston sea-level rise, and

7 there were some other factors in there.  It's been a

8 while since I looked at that.

9             And that came to the conclusion that the

10 site was indeed appropriate if we were to come up

11 approximately 2 feet above the highest existing

12 finished grade -- the existing grade that's in there

13 now.  So just a minor increase in elevation would

14 make that adaptable to -- or make that suitable for

15 adaptation to climate change.

16     Q.  So elevation -- the company determined that

17 elevation was necessary in order to use the

18 substation site?

19     A.  [ZICKO]  A minimal elevation.

20     A.  [BERGERON]  Mr. Thayer, if I could:  Could

21 I ask to clarify my last response?  What was your

22 statement that I just answered affirmative to?  If I

23 could have that read back, regarding the Boston

24 Harbor Association.
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1             MR. THAYER:  The court reporter can read

2 the question back.

3             MS. SEDOR:  If you will.

4             (Question and answer read Page 1193,

5 Lines 17 through 20.)

6     A.  [BERGERON]  Thank you.  I would just like

7 to say that, the way that this question is

8 phrased -- there weren't concerns raised.  The BHA

9 raised needs for additional information before they

10 could say that it was a concern of theirs.  They

11 didn't specifically say that they were concerned.

12 They identified that they wanted more -- the Mass.

13 DEP to ask for more information.

14     Q.  Thank you.  With respect to your testimony,

15 Mr. Zicko, regarding the 2-foot elevated grade that

16 the substation will be constructed on:  Has the

17 company identified that in any of its prior filings

18 in this proceeding?

19     A.  [ZICKO]  You're talking about the report?

20     Q.  I'm talking more generally about the

21 company's decision that a 2-foot elevation was

22 necessary -- which could include the report.

23     A.  [BERGERON]  Can we just go off the record?

24 I believe we have provided that.  I just need to
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1 take a look through the responses.

2             MS. SEDOR:  Yes.

3             (Discussion off the record.)

4             MS. SEDOR:  Back on the record.

5     A.  [ZICKO]  So in the response to -- in the

6 company's response to Information Request EFSB-W-5,

7 which asks "Did the company consider impacts to the

8 substation that could result in rise in sea levels?

9 If yes, please describe," we did describe what the

10 rationale was and what steps we took.

11     Q.  So how will the company achieve a 2-foot

12 elevation in grade?

13     A.  [ZICKO]  It will just be to add soils, or

14 add on top of what's there now.

15     Q.  And will that also result -- so by adding

16 so much soil that you essentially elevate the site 2

17 feet, will that not necessarily also cause an

18 elevation of less than 2 feet on adjacent

19 properties?

20     A.  [ZICKO]  The station -- the station will be

21 elevated approximately 2 feet, as it says in this

22 reply, and then there will be a stormwater system

23 that we propose to install that will actually shape

24 the interior of the station as a bowl, if you will.
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1 Obviously we will have a very exaggerated -- or

2 unexaggerated radius, that will allow any stormwater

3 to be infiltrated on site, as opposed to the sheet

4 flows that go off site today.

5     Q.  So I'm picturing at the immediate edge --

6 say, the eastern edge -- of the company's property,

7 there's a CSO easement, and there's Channel Fish's

8 property.  Is there going to be a little 2-foot

9 step, or is it going to be gradual?

10     A.  [ZICKO]  It would be a gradual 2-foot

11 increase.

12     Q.  So essentially you're putting soil on top

13 of the CSO easement.

14     A.  [ZICKO]  No.

15     Q.  If it's gradual, then that's going to be

16 soil that isn't there now on top of the soil that is

17 there now.  Otherwise it would be, like I said, like

18 a cliff, a step.

19     A.  [O'MALLEY]  You had mentioned placing

20 additional soils on the, I believe, the CSO

21 easement?

22     Q.  Right.

23     A.  [O'MALLEY]  And I believe, as I had

24 testified earlier, we are not constructing on top of
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1 that easement, and I believe I also mentioned that

2 we are moving our fence line in away from the

3 easement.  So nothing would occur past that fence

4 line.

5             So you're thinking there's going to be

6 this big mound of mounded-up -- at the edge of the

7 property line?  I'm trying to understand what you're

8 getting at.

9     Q.  Well, the equipment itself, which has to be

10 elevated -- the equipment must be elevated these 2

11 feet; right?  That's what the company study

12 concluded?

13     A.  [ZICKO]  The equipment is what is sensitive

14 to the floodwater.

15     Q.  So even the equipment right up here on the

16 eastern edge of the substation site has to be

17 elevated 2 feet.  So my question is:  If that's --

18 if that equipment is in fact raised up 2 feet and

19 that's done via additional soil, then the soil won't

20 simply stop right where the edge of the equipment

21 is, but it will continue -- like a hill, it will

22 gradually go down to the prior elevation, will it

23 not?

24     A.  [ZICKO]  The equipment will also be on a
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1 concrete foundation that will also contribute to

2 that 2 feet.  So perhaps to clarify:  It's not

3 necessarily a 2-foot-thick layer of soil that's

4 going to go everywhere.  It would be the added soil

5 in conjunction with the concrete foundations.  A

6 typical reveal on the concrete foundations in a

7 substation is 6 to 12 inches above the finished

8 grade.  So at least half of that 2 feet could come

9 from the foundation itself.

10     Q.  Has the company at this point prepared any

11 architectural drawings or other depictions of what

12 you're talking about?

13     A.  [O'MALLEY]  We do have -- we are in the

14 process of preparing site plans, foundation plans;

15 not finalized as of yet.

16     Q.  Are there preliminary versions of those

17 plans that would be available now?

18     A.  [O'MALLEY]  I believe there are, yes.

19     Q.  At this point, then, Channel Fish would

20 submit a records request for the available site

21 plans that depict the 2-foot elevation at the

22 proposed substation site.  We would also request --

23 and maybe this makes sense as a separate request, or

24 a Part B -- for the documents related to and
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1 including the study Mr. Zicko testified regarding,

2 about the necessity of the 2-foot elevation.

3             MS. SEDOR:  And are you asking for the

4 view of the 2-foot elevation along the Channel Fish

5 side of the facility?

6             MR. THAYER:  That's certainly what we

7 are most interested in.  But I think in the

8 interests of being comprehensive, we would ask for

9 all sides.

10             MS. SEDOR:  Okay.  That will be RR-CF-9.

11             (Record Request RR-CF-9.)

12     Q.  The climate adaptation concerns that the

13 company has addressed through this 2-foot elevation,

14 at what point in the planning stage were those

15 identified?

16     A.  [ZICKO]  We've embarked on several

17 substation projects in the City of Boston, and one

18 of them is presently under construction in the

19 Brighton section.  Another one is presently under

20 construction in the seafood section -- as well as

21 this one.

22             We began planning for these substations

23 in advance of Superstorm Sandy.  And it was the

24 overtopping of the wall at the Consolidated Edison
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1 substation in New York that really catalyzed the

2 discussion internally at the time -- at what at the

3 time was NSTAR.  That's when we really started to

4 look at this in earnest at the three new facilities.

5     Q.  Mr. Zicko, were you personally involved in

6 the looking at climate adaptation measures for these

7 facilities?

8     A.  [ZICKO]  I did not personally prepare the

9 reports, but I was involved in some of the

10 discussions with some of the consultants that did do

11 them and some of the discussions with management as

12 to what it would take to make some of these

13 facilities adaptable to climate change.

14     Q.  Do you know who the relevant people either

15 at the company or the consultants were?

16     A.  [ZICKO]  The consultant was Burns &

17 McDonnell.

18     Q.  And is there anyone else at the company who

19 has greater knowledge on this subject than you?

20     A.  [ZICKO]  Probably not.  I believe I was the

21 principal contact with them, on this matter.

22     Q.  You mentioned a substation under

23 construction.  I think you said in the seafood

24 section of Boston.  Did you mean on Seafood Way?
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1     A.  [ZICKO]  I did mean to say Seafood Way.  I

2 meant to say waterfront section.  Thank you.

3     Q.  That substation is being built on a 15-foot

4 elevated platform, is it not?

5     A.  [ZICKO]  That's correct.

6     Q.  Is that an option that was considered here?

7     A.  [ZICKO]  For the sea-level rise that was

8 studied here, the 2-foot elevation was sufficient.

9     Q.  And did the 2-foot elevation factor into

10 the shoreline erosion that is prompting the U.S.

11 Army Corps to have an emergency stream bank

12 protection project?

13     A.  [ZICKO]  It's been a while since I've

14 looked at that report.  I can't tell for sure.

15     Q.  When was that report generated,

16 approximately?

17     A.  [ZICKO]  If I may.

18             That report was initially issued in May

19 of 2014.

20     Q.  So more than a year after that report was

21 issued, the Army Corps of Engineers issued its

22 notice of the stream bank protection project.  Do I

23 have that timeline right?

24     A.  [ZICKO]  That's the timeline, yes.
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1     Q.  To your knowledge, is Burns & McDonnell or

2 anybody else at the company who is studying climate

3 adaptation measures aware of this project and have

4 they taken it into consideration in terms of the

5 necessary elevation of the site?

6     A.  [ZICKO]  I don't know the answer to that.

7     Q.  In addition to the U.S. Army Corps of

8 Engineers shoreline stabilization project and the

9 Chelsea Creek Wetlands Conservation and Habitat

10 Restoration Project, is the company aware of any

11 other projects or goings-on at 338 East Eagle that

12 could impact the substation site?

13     A.  [O'MALLEY]  At the 338 East Eagle site?

14     Q.  Yes.

15     A.  [O'MALLEY]  The only other potential

16 project that I believe the company is aware of is

17 the potential development of the City of Boston site

18 by themselves.

19     Q.  Is the company aware of the City of

20 Boston's plans to use 338 East Eagle Street as a

21 storage for the deconstructed Northern Avenue

22 Bridge?

23     A.  [O'MALLEY]  I haven't heard that one.

24             MR. THAYER:  I'm distributing a
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1 document, which will be Channel Fish Exhibit 15, I

2 believe.

3             MS. SEDOR:  Yes.

4     Q.  Please take a moment to familiarize

5 yourself with the document.

6             (Exhibit CF-15 marked for

7 identification.)

8             MS. KEUTHEN:  My copy isn't very clear.

9 Can you tell me -- there's a date at the bottom

10 there, and I can't read it.

11             MR. THAYER:  The date that I see at the

12 bottom is February 2016.  If you're referring to the

13 date in the signature block to the right, I can't

14 make it out, either.

15     Q.  When the witnesses are ready to continue

16 examination, please let me know.

17     A.  [ZICKO]  We're ready.

18     Q.  Thank you.  Am I correct that the company

19 first learned of this document today?

20     A.  [O'MALLEY]  That would be true for me.

21     A.  [ZICKO]  Me as well.  This is the first

22 that I have heard of it.

23     Q.  Mr. Bergeron, likewise?

24     A.  [BERGERON]  Yes.  I have not seen this
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1 document prior to today.

2     Q.  And prior to today, had the company engaged

3 in any discussions with the City of Boston regarding

4 the use of 338 East Eagle Street as a storage site

5 for portions of the Northern Avenue Bridge?

6     A.  [O'MALLEY]  I have not heard of any -- I

7 have not -- I have had not any discussions with the

8 City regarding them using their property for

9 whatever use they want to.

10     Q.  Would you turn to Page 13 of the document,

11 please.

12     A.  [ZICKO]  I have that in front of me.

13     Q.  Mr. Zicko, could you describe -- I

14 understand that this is not the best-quality site

15 plan.  But could you describe what is being depicted

16 on this site -- on this picture?

17             MS. KEUTHEN:  Again, if you can.  It

18 seems to have some labels, but it doesn't have a lot

19 of context.  I see some street addresses versus

20 street labels.  But I, for one, have trouble

21 following it, looking at this.  So....

22     A.  [ZICKO]  You know, I've had all of five

23 minutes to review this.  But I'm looking at a

24 drawing that says "storage yard layout," and the
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1 date I believe says February 2016.  And it depicts

2 some of what -- what I believe to be some of 338

3 East Eagle Street, with the approximate location of

4 the existing subsurface easements that we have for

5 the creek crossing as well as some proposed laydown

6 space for the dismantled Northern Ave. Bridge.

7     Q.  Do you see near the center of the picture,

8 do you see what appears to be an inlet?

9     A.  [ZICKO]  Yes, I do.

10     Q.  Assuming that this is in fact a

11 representation of 338 East Eagle Street -- which I

12 understand you aren't in a position to do -- but

13 assuming that that is in fact the case, would it be

14 correct that the inlet depicted in the middle of

15 this picture shows the eastern portion of 338 East

16 Eagle where the substation site would be located?

17     A.  [ZICKO]  That is my initial impression.

18     Q.  And that's because the substation -- the

19 proposed substation site abuts or is separated by at

20 most a few feet from the edge of that inlet;

21 correct?

22     A.  [ZICKO]  There's an inlet -- yes.

23     Q.  So just based on this document, am I

24 correct that the City of Boston appears to be
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1 contemplating the placement of salvaged items as

2 well as half of Span 2 and the other half of Span 2

3 on the eastern portion of 338 East Eagle Street?

4     A.  [ZICKO]  I understand your question.  And

5 with kind of the definition and maybe the

6 reprographic quality of this drawing, it's difficult

7 for me to tell.  There are -- kind of to the right

8 and the bottom of the area where we talk -- where

9 they depict half of Span 2, there are some other,

10 I'll call them markings, because I don't know if

11 they're text, if they're other items, or what they

12 are on the drawing.

13             But it's difficult for me from this

14 drawing to get a bearing of exactly where this is.

15     Q.  The company can't construct a substation

16 site on top of a deconstructed bridge, can it?

17     A.  [ZICKO]  If there's material there, no,

18 they can't.

19     Q.  The material has to be in a different

20 location than where the substation site would be;

21 correct?

22     A.  [ZICKO]  Two things can't occupy the same

23 thing at the same time.

24             MR. THAYER:  Thank you.  At this point I
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1 think that I would be switching -- or Channel Fish

2 would switch its questioning from myself to Ms.

3 Goodheart.  In light of the time, perhaps now is an

4 appropriate time to break for lunch?

5             MS. SEDOR:  I would agree.  Let's go off

6 the record.

7             (Recess for lunch.)

8             MS. SEDOR:  Let's go back on the record.

9 I believe at this time Ms. Goodheart will continue

10 questioning -- will begin her questioning of the

11 panel.

12             MS. GOODHEART:  Thank you.

13                  CROSS-EXAMINATION

14 BY MS. GOODHEART:

15     Q.  Good afternoon.  Mr. Bergeron, I have some

16 questions first for you, and I'd like to go back and

17 ask you some foundational questions, really, about

18 your experience with this type of project.

19             And I'm looking at your CV, which was an

20 Attachment A to Exhibit NSTAR-MB-1.  That document

21 states that, among other things, you are the client

22 manager for VHB's environmental consulting master

23 services agreement with Eversource.  Could you

24 explain what that means?
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1     A.  [BERGERON]  Yes.  I serve as the main point

2 of contact with Eversource to manage any of their

3 contractual obligations.  I also make sure that we

4 have a team that provides integrated services under

5 the MSA in a consistent manner.  And essentially I'm

6 responsible for the client's satisfaction with our

7 services.

8     Q.  How long have you played that role for

9 Eversource?

10     A.  [BERGERON]  I've really served in that role

11 since I joined VHB, approximately eight years ago.

12     Q.  And approximately how large is the team at

13 VHB that performs services for Eversource under the

14 master services agreement?

15     A.  [BERGERON]  We have a team of approximately

16 12 permit specialists and wetlands scientists.  And

17 then we also are supplemented by some of our other

18 service lines, such as our traffic engineers and

19 planners, our survey department, as well as our

20 licensed site professionals.

21     Q.  How much of your time, on average, on an

22 annual basis is spent doing work for Eversource?

23     A.  [BERGERON]  Again, from year to year it

24 depends on the project load.  But it can be anywhere
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1 from 70 percent of my time to 50 percent of my time.

2     Q.  So fair to say, then, that Eversource is

3 your biggest client?

4     A.  [BERGERON]  Again, depending on the

5 workload, between Eversource and National Grid, they

6 are our two biggest clients, yes.

7     Q.  And could you describe generally the scope

8 of the work that you do for Eversource --

9 personally, not managing the whole team, but what

10 you yourself do?

11     A.  [BERGERON]  Sure.  I'm a wetlands scientist

12 by background.  And now my job is to be a permit

13 specialist, to identify permitting requirements for

14 projects and to make sure that we have a team of

15 scientists available to go ahead and flag wetlands

16 and do rare species surveys.

17     Q.  Do you do that work with respect to

18 proposed sites that Eversource has already decided

19 it wants to place a project on?

20     A.  [BERGERON]  Yes, we do.

21     Q.  Does part of your work for Eversource

22 involve analyzing and advising Eversource about

23 which sites to choose in the first place?

24     A.  [BERGERON]  Yes, in some cases it does.
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1     Q.  Did you play any role in advising

2 Eversource with respect to the selection of the East

3 Eagle Street site?

4     A.  [BERGERON]  You mean during the time of --

5 in 2010, when they were considering the land swap?

6     Q.  At any time.

7     A.  [BERGERON]  No.

8             Well, let me qualify.  I mean, we did do

9 an alternatives analysis as part of our Chapter 91

10 license application, which in essence would have --

11 is an alternatives analysis.  And also, the project

12 alternatives analysis also considered looking at

13 other substation sites.

14             So I guess I should say yes, as part of

15 this project, we did advise and consult with

16 Eversource on site selection regarding the East

17 Eagle site.

18     Q.  And the alternatives analyses that you've

19 just referred to, those are done pursuant to

20 specific regulatory and permitting requirements;

21 correct?

22     A.  [BERGERON]  That's correct.

23     Q.  That's not something that you did as part

24 of Eversource's own internal business planning;
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1 correct?

2     A.  [BERGERON]  That's correct.

3     Q.  Because the decision had already been made

4 to pursue the project at East Eagle station before

5 you were asked to do the alternatives analysis;

6 right?

7     A.  [BERGERON]  Yes.  That was the preferred

8 location.

9     Q.  So did you understand, then, that whatever

10 alternatives analysis you were to do, the right

11 answer was that the best site was going to be East

12 Eagle Street?

13     A.  [BERGERON]  No.  The reason why we get

14 hired to run through the regulations is to show that

15 that site would in fact be the best, which it

16 depends upon which regulatory process you're looking

17 at.  So in essence, it's our job to not presuppose

18 that and to look at all the regulatory requirements,

19 to define the proper alternatives analysis, and

20 complete that and make a conclusion based upon the

21 regulations.

22     Q.  And do you personally select the

23 alternative sites that you'll use for purposes of

24 the project alternatives analysis?
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1     A.  [BERGERON]  I don't personally get to

2 select the site.  But our input is one of many

3 different project team inputs that go into that

4 decision.

5     Q.  Would you describe, please, how the

6 decision is made and by whom.  And the decision I'm

7 talking about is which locations to include in a

8 project alternatives analysis.

9     A.  [BERGERON]  I can describe that -- we

10 perform our analysis and present our results to

11 either the Eversource siting personnel that we're

12 working with or the environmental department.  And

13 then they take that information back to their

14 management team and have conversation that we are

15 not part of.

16     Q.  Are you talking about information about

17 alternative sites?

18     A.  [BERGERON]  Yes.  I'm talking about any

19 assessments that are asked of us and alternatives

20 analysis, to play into a role in their siting.

21     Q.  This is a hard question for me to ask

22 clearly, but what I'm trying to get at is:  If

23 you're comparing a proposed project site to an

24 alternative, who selects what alternative will
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1 provide that point of comparison?  Do you understand

2 the question?

3     A.  [BERGERON]  Not quite.

4     Q.  So for this particular proposed substation,

5 transmission line project at East Eagle Street,

6 there were other alternatives that it was compared

7 to; correct?

8     A.  [BERGERON]  Yes.

9     Q.  Who selected those other alternatives for

10 which the comparison would be made?

11     A.  [BERGERON]  I don't know the name of an

12 individual, if you're looking at that.  But I would

13 assume that -- again, we provide our analysis to the

14 environmental person at Eversource, the siting team,

15 and I assume that they sit down with engineering and

16 planning and try to look at the best site from a

17 perspective of environmental, cost, and reliability,

18 and one that meets the need.

19     Q.  Fair to say that it's Eversource that

20 decides which sites will be included in the project

21 alternatives analysis?

22     A.  [BERGERON]  Not necessarily.  In this

23 particular one Eversource actually asked us to try

24 to identify additional sites that may be available
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1 as part of the Chapter 91 alternatives analysis that

2 was done for that.

3             With regard to the DPU, or the petition

4 analysis, we work with, again, the planning

5 department, the engineering department, to identify

6 any of the other options that work electrically to

7 analyze.

8     Q.  So let's start with what you were asked to

9 do in terms of identifying other sites.  Did you say

10 for the Chapter 91 permitting process?

11     A.  [BERGERON]  Sure, yes.

12     Q.  Who made that request to you?

13     A.  The environmental contact that we're

14 working for -- Mike Zelek.

15     Q.  And what did Mr. Zelek specifically ask of

16 you?

17     A.  He asked us to complete an alternatives

18 analysis to support the Chapter 91 application that

19 met all the applicable standards.

20     Q.  And were you free to choose any location on

21 God's green Earth for that comparison?

22     A.  [BERGERON]  As I outlined in our Chapter 91

23 application, there were certain parameters that were

24 put to that because it had to meet a certain
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1 electrical need that was identified.  So we worked

2 with other departments in the company to identify

3 the parameters that we looked at.

4     Q.  And what parameters constrained your

5 selection of other sites for purposes of doing the

6 alternatives analysis?

7     A.  [BERGERON]  As presented in our

8 alternatives -- our Chapter 91 application, the

9 project team determined that the site had to be

10 located in East Boston, had to be greater than or

11 equal to .4 acres, must be undeveloped and

12 developable, and must be outside of tidelands.

13     Q.  Must be outside of tidelands?

14     A.  [BERGERON]  That's correct.

15     Q.  Any other parameters or constraints that

16 were applicable to your selection of locations to do

17 an alternatives analysis of?

18     A.  [BERGERON]  No.

19     Q.  What did you do to identify locations that

20 met the parameters you just identified in East

21 Boston, greater than or equal to .4 acres,

22 developable, and not in tidelands?

23     A.  [BERGERON]  Our GIS operators completed an

24 analysis of parcels in that portion of the city that
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1 were vacant and appeared to be available.

2     Q.  How many parcels were identified through

3 that process?

4     A.  [BERGERON]  I don't recall how many we had

5 to screen out for various reasons.  But there were

6 two that I presented in our application.

7     Q.  Before we get to the two that are in the

8 application, describe how the screening process that

9 you referred to works.

10     A.  [BERGERON]  Sure.  It's an overlay of all

11 of the tax parcels onto an existing aerial

12 photograph, and again, we had GIS specialists look

13 in the study area, in the East Boston area, for

14 lands that appeared to be open and developable.

15     Q.  And not tidelands.

16     A.  [BERGERON]  That's correct.

17     Q.  Do you mean not filled tidelands?

18     A.  [BERGERON]  That's correct -- not something

19 that's subject to Chapter 91 jurisdiction.

20     Q.  And you don't recall, even rough order of

21 magnitude, how many parcels were identified through

22 that process?

23     A.  [BERGERON]  There were three or four others

24 than what were presented here in the application,
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1 and those ended up being screened out because, upon

2 further review, there were existing parking areas

3 that were privately owned, or there were actually

4 two cemeteries that our operators identified.

5     Q.  Let me see if I can get a better handle,

6 then, on the sites that made it down to the final

7 six or so.  You mentioned the two that were in the

8 application.

9     A.  [BERGERON]  Yes.

10     Q.  Just for the record, if you would identify

11 those, please.

12     A.  [BERGERON]  I can.  The first one is

13 identified as the Frankfurt Street parcel, and the

14 second is identified as the William F. McClellan

15 Highway parcel.

16     Q.  And could you identify the three or four

17 others that met the criteria but were screened out

18 for some reason?

19     A.  [BERGERON]  Again, I don't have a name for

20 them, but there was one that was a parking area,

21 that was privately owned and actually used for

22 parking, as a source of income.  And the two others

23 were cemeteries.

24     Q.  Well, I can appreciate why they would be
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1 screened out.  But what about the privately owned

2 parking area?  Why would it be screened out on the

3 basis that it was privately owned and used for

4 parking?

5     A.  [BERGERON]  It appeared that it was a

6 parking lot that has been there for quite some time

7 and the landowner was using it for parking as a

8 source of income.  And we decided to screen it out

9 for that reason.

10     Q.  What was the location?

11     A.  [BERGERON]  I would have to go back and

12 take a look at that.

13     Q.  Where was it in relationship to the Chelsea

14 Creek Crossing?

15     A.  [BERGERON]  It's been some time since I've

16 looked at those maps, so I'd have to take that as a

17 record request, if you wanted us to.

18     Q.  Let me hold it, because I'll run through

19 all of them, and I have a feeling I'll be asking

20 some basic information for each of these.

21     A.  [BERGERON]  Okay.

22     Q.  Did anyone at Eversource approach the owner

23 of this privately owned parking lot to find out if

24 he or she might be interested in selling it?
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1     A.  [BERGERON]  Not that I'm aware of.

2     Q.  And why not, if you're looking for

3 alternatives?

4     A.  [BERGERON]  Again, we decided to screen it

5 out, so I couldn't say -- because we had two other

6 viable sites that we advanced forward.

7     Q.  Who made the decision to screen it out?

8     A.  [BERGERON]  I was just talking a former

9 colleague of mine who was involved in the

10 alternatives analysis at the time.  And she has

11 reminded me that the parking lot wasn't a privately

12 owned parking lot.  I apologize.  Again, I wasn't

13 intimately involved with that part of the project.

14 And VHB made the decision to screen a parking lot

15 that I believe was associated with a church and the

16 two cemeteries out.

17     Q.  So if I understand correctly, you're saying

18 there were three sites that were screened out.  One

19 was a church parking lot, and the other two were

20 cemeteries?

21     A.  [BERGERON]  Yes, after consultation with my

22 colleague, former colleague, that did some of that

23 work, that's my understanding.  Again, I could take

24 this as a record request, because I have all of that
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1 information in the files.  But I wasn't personally

2 involved with the exact details of that analysis.

3     Q.  And for the record, who's the former

4 colleague that you just consulted with?

5     A.  [BERGERON]  It's Kate McEneaney, who now is

6 a member of the Eversource siting department.

7     Q.  I am going to make a record request, but

8 I'm going to press you a little further before I do.

9     A.  [BERGERON]  I'll do my best.

10     Q.  The church parking lot and the two

11 cemeteries, were they screened out because they were

12 determined not to be available or for some other

13 reason?

14     A.  [BERGERON]  Again, I'd have to take that as

15 a part of a record request.

16     Q.  Do you have any greater familiarity with

17 the Frankfurt Street parcel?

18     A.  [BERGERON]  I do, only because it was

19 advanced in the application and I've spent quite a

20 bit of time looking at the application -- although,

21 again, I don't -- I wasn't involved intimately with

22 the alternatives analysis.

23     Q.  Okay.  Is the same true for the William

24 McLennan alternative?
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1     A.  [BERGERON]  Yes.

2     Q.  Because that was included in the analysis?

3     A.  [BERGERON]  Yes.

4     Q.  Is it your understanding that, but for

5 Frankfurt Street, East Eagle Street, William

6 McLennan, the church parking lot, and two

7 cemeteries, there were no other parcels in East

8 Boston that were greater than or equal to .4 acres

9 that were developable and that were not filled

10 tidelands?

11     A.  [BERGERON]  Not that we identified at the

12 time of this analysis.

13     Q.  So for each of the potentially alternative

14 sites that you did identify, I would like to make a

15 record request, for all available documentation that

16 was considered in identifying and screening and

17 selecting any of those parcels for consideration in

18 the alternatives analysis.

19             MS. SEDOR:  That will be RR-CF-10.

20             (Record Request RR-CF-10.)

21     Q.  What is the acreage of the East Eagle

22 Street parcel that Eversource ultimately obtained?

23     A.  [BERGERON]  The parcel itself is 16,808

24 square feet.



 EFSB 14-4, DPU 14-153+154 - Vol. 7 - 2/18/2016

FARMER ARSENAULT BROCK LLC

1223

1     Q.  So that's less than the criteria or

2 parameter that had been established of a parcel that

3 was greater than or equal to .4 acres; correct?

4     A.  [BERGERON]  It's roughly the same.  When

5 you divide that by acreage, it's .38 acres.  If you

6 round up to the .40, that was how the criteria was

7 set.

8     Q.  And it does include -- does sit on filled

9 tidelands; correct?

10     A.  [BERGERON]  The East Eagle Street site?

11     Q.  Yes.

12     A.  [BERGERON]  Yes, it does.

13     Q.  So why did the East Eagle Street site move

14 forward as a viable option when it did not satisfy

15 one of the four basic criteria?

16     A.  [BERGERON]  Which is which criteria?

17     Q.  That it not be subject to Chapter 91

18 jurisdiction and not be on filled tidelands.

19     A.  [BERGERON]  Because that was the site that

20 the company owned, so the alternatives analysis was

21 looking to see if there were any other sites that

22 were there, and that was the criteria.  The criteria

23 wasn't applied to the East Eagle Street site.

24     Q.  Was the East Eagle Street considered just
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1 because Eversource happened to own it at that time?

2     A.  [BERGERON]  Yes.

3     Q.  And if Eversource hadn't happened to own

4 it, it would not have been captured through the

5 screening process of identifying appropriate

6 alternatives; right?

7     A.  [BERGERON]  Not necessarily.  I mean, you

8 would have -- each alternatives analysis is

9 different.  So it depends on the particulars of what

10 the site -- the other theoretical site that we're

11 talking about now would have certain features.  So

12 alternatives analyses are set up for the specifics

13 of each project.

14     Q.  So you're saying that the way the process

15 works, then, is you begin with a preselected

16 preferred site and then you determine what your

17 criteria will be for selecting alternatives for

18 comparison?

19     A.  [BERGERON]  In a Chapter 91 analysis, yes,

20 we had a preferred project.  We're developing an

21 application for that particular site.  So that

22 becomes the basis for comparison to the other

23 sites -- alternatives to that site.

24     Q.  So the alternatives analysis isn't used to
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1 select the site, it's used to justify the site

2 that's already been selected.

3     A.  [BERGERON]  In the Chapter 91 analysis,

4 yes.

5     Q.  And how about here at the EFSB?

6     A.  [BERGERON]  At the EFSB I believe we

7 presented other project alternatives that we've been

8 speaking about, such as expansion of the existing

9 Chelsea site, the Crescent Street site.  Those would

10 be alternatives we looked at as far as this

11 proceeding is concerned.

12     Q.  So you're looking at different alternatives

13 in the EFSB process, but it's still the case that

14 you're starting with the preselected preferred

15 location and then choosing criteria that will enable

16 you to identify other sites to use for comparison;

17 correct?

18     A.  [BERGERON]  That's correct.

19     Q.  What was the reason for choosing as one of

20 the criteria in the Chapter 91 process project

21 alternative sites that were not on filled tidelands?

22     A.  [BERGERON]  Well, the regulatory standard

23 is to show that alternatives analysis would be done

24 to show that there isn't a reasonable alternative to
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1 siting the project you're proposing outside of

2 jurisdictional tideland areas.

3     Q.  And you understand that it's the law and

4 the policy of the Commonwealth of Massachusetts not

5 to build on filled tidelands for things that are not

6 water-dependent uses or ancillary uses; correct?

7     A.  [BERGERON]  Could you repeat the question,

8 please?

9             MS. GOODHEART:  Could you read it back.

10             (Question read.)

11     A.  [BERGERON]  So it's my understanding that

12 the Chapter 91 regulations do allow for the

13 construction of non-water-dependent projects on

14 filled tidelands.  They're just subject to different

15 standards than water-dependent projects.

16     Q.  And that's because they're not preferred;

17 right?

18     A.  [BERGERON]  Again, I don't know what the

19 regulations suppose.  But again, there's provisions

20 for both types of projects, water-dependent and

21 non-water-dependent, in the regulations.

22     Q.  Are you the person at VHB that provided

23 principal assistance to Eversource on the Chapter 91

24 application for this project?
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1     A.  [BERGERON]  No.  Actually, again, I'm the

2 project manager on this project, and we have a

3 Chapter 91 specialist in our Boston office who we

4 rely upon for creating an application of this type.

5     Q.  And who is that person?

6     A.  [BERGERON]  Daniel Padien, P-a-d-i-e-n.

7     Q.  I guess I'll just ask if you feel

8 comfortable answering questions about Chapter 91 as

9 it pertains to this project or if you feel that

10 Mr. Padien would be the appropriate person to do

11 that.

12     A.  [BERGERON]  I'm familiar with Chapter 91

13 licensing.  I have done so before.

14     Q.  So I don't put words in your mouth, why

15 don't I ask you to state, then, your understanding

16 of what the policies underlying Chapter 91 are.

17     A.  [BERGERON]  My understanding is that

18 Chapter 91 is a public-doctrine law that essentially

19 has been around for several hundred years and

20 protects the public's access to and enjoyment of

21 public waters.

22     Q.  Is it your understanding that when you

23 bring a project before the EFSB, one of the things

24 you have to show is that the project is consistent
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1 with the environmental policies of the Commonwealth?

2     A.  [BERGERON]  Yes.

3     Q.  How does a substation located close to the

4 inlet of the Chelsea Creek in filled tidelands

5 promote the public's access to and use of public

6 waterfront?

7     A.  [BERGERON]  The project actually won't

8 impede public access because our site does not

9 border on Chelsea Creek.  And again, there are

10 standards, as you're aware, in the Chapter 91

11 regulations to show that the project is consistent

12 with the regulatory statutes and the Chapter 91

13 regulations.

14     Q.  And it remains your testimony that the

15 Eversource project does not border on the Chelsea

16 Creek?

17     A.  [BERGERON]  The Eversource project does

18 not -- development of the project would not impede

19 access to the Chelsea Creek, correct.

20     Q.  Well, if someone is walking along the

21 shoreline around the inlet, they wouldn't be able to

22 do that once the station is built, because of the

23 proximity of the station building to the inlet;

24 isn't that right?  You'll have security around that?
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1     A.  [BERGERON]  My understanding is that

2 there's a small piece of land closest to the

3 outfall, which is actually -- it's not the main body

4 of the creek itself.  But if you were walking around

5 Chelsea Creek inlet, you could walk unimpeded along

6 the shoreline outside of the project's fence line

7 once it's constructed, all the way around the

8 headwall, up to the point where I believe there's a

9 fence line on the adjacent property.  You would then

10 not be able to go any further.

11     Q.  And how many feet is there between the edge

12 of the building and the place where you say someone

13 could walk?

14     A.  [BERGERON]  When you say "building," what

15 are you referring to?

16     Q.  I'm sorry.  I'm referring actually to the

17 footprint of the project.

18     A.  [BERGERON]  I'd have to take that as a

19 record request and scale it off of maps.

20     Q.  I think I would like to make a record

21 request, for the distance from the external fenced

22 area and, let's say, the mean high-water line.

23             MS. SEDOR:  That will be RR-CF-11.

24             (Record Request RR-CF-11.)
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1     Q.  As part of your wetlands work and your

2 siting work for Eversource, have you recommended

3 wetland mitigation efforts at any particular

4 projects?

5     A.  [BERGERON]  Yes, we have.

6     Q.  What are the kinds of wetlands mitigation

7 proposals that you've made?

8     A.  [BERGERON]  When the company has projects

9 that involve permanent fill to wetlands, in

10 compliance with the appropriate Army Corps

11 standards, DEP regulations, and local wetlands

12 bylaws, we will propose wetland mitigation areas to

13 replicate for the lost areas.  In some instances, as

14 per the Army Corps standards, you have to also

15 provide some compensation for any secondary impacts,

16 such as tree-clearing, within waters of the U.S.,

17 and/or temporary impacts.

18     Q.  Will there be permanent fill placed in

19 wetlands areas at the East Eagle Street substation?

20     A.  [BERGERON]  No.

21     Q.  What other types of wetlands mitigation

22 have you done?

23     A.  [BERGERON]  We have worked with our project

24 engineers to design compensatory flood storage when
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1 we're doing work on a project that's located within

2 bordering lands subject to flooding, which is the

3 100-year floodplain designated by FEMA to comply

4 with those statutory requirements in the Wetlands

5 Protection Act.

6     Q.  And the proposed substation at East Eagle

7 Street is within that 100-foot buffer zone; correct?

8     A.  [BERGERON]  Are you referring to the

9 100-year floodplain?

10     Q.  I may be mixing apples and oranges.  What

11 were you just referring to?

12     A.  [BERGERON]  I was just talking about the

13 100-year floodplain, which is the resource area

14 called bordering lands subject to flooding, under

15 the Wetlands Protection Act.

16     Q.  Is any portion of the East Eagle Street

17 substation going to be within that 100-year

18 floodplain?

19     A.  [BERGERON]  No, it's not.

20     Q.  What other types of wetlands mitigation

21 have you done?

22     A.  [BERGERON]  I think we've pretty much

23 covered all the typical statutory requirements at

24 the local, State, and Federal level in
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1 Massachusetts, that I can think of here at this

2 point in time.  I'd be happy to, if you have a

3 specific example you're looking for....

4     Q.  Let's talk about the 100-foot buffer zone

5 for, is it coastal banks, as opposed to the 100-foot

6 floodplain.

7     A.  [BERGERON]  Yes, that would be the resource

8 area.

9     Q.  Is any part of the proposed substation at

10 East Eagle Street within that 100-foot buffer zone

11 bank?

12     A.  [BERGERON]  Yes, it is.  A portion of it

13 is.

14     Q.  And can you just describe which portion?

15     A.  [BERGERON]  Yes.  It would be the portion

16 closest to the headwall associated with the outfall,

17 that then discharges towards Chelsea Creek.  I

18 actually believe we have that demarcated on a map

19 that was associated with one of our IRs.  But for

20 purposes of this discussion, it's that corner of the

21 station.

22     Q.  Okay.  Let's look at a site plan, and maybe

23 this will help.  I'm looking at Attachment

24 EFSB-V-1(R-1), and it's a site plan -- well, an
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1 aerial photo that's been marked up.  The title is

2 Proposed East Eagle Street Substation.  Tell me when

3 you have that.

4     A.  [BERGERON]  Okay, I believe I have it.

5     Q.  Were you involved in the preparation of

6 this plan?

7     A.  [BERGERON]  Yes, it was completed under my

8 supervision.

9     Q.  Describe, if you would, the process that's

10 used to gather the information that's shown on this

11 plan.

12     A.  [BERGERON]  So the proposed facilities,

13 which would be the transmission and distribution

14 lines and the station layout, are available on a CAD

15 layer, which is all based upon a detailed survey

16 that's done on site.  They're then overlaid onto a

17 GIS-based aerial photograph, so that the coordinates

18 line up and they match.

19             Then the Chapter 91 jurisdiction, the

20 mean high-water line, coastal bank, coastal beach,

21 and tidal flat are all brought in off of either the

22 Mass. DEP GIS website or based upon additional

23 interpretation according to the regulations -- for

24 instance, coastal bank, although shown as a data
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1 layer on MassGIS, needs to be confirmed in the field

2 based upon survey grades and topography, as per the

3 policy under the Wetlands Protection Act.  So that

4 was adjusted on this particular figure.

5             And then the offsets, such as the

6 25-foot riverfront area, the 100-foot buffer zone,

7 the bank, and the 100-foot wetlands buffer, are all

8 then drawn on off of the appropriate boundaries of

9 those jurisdictional areas.

10     Q.  For this particular site plan, was the

11 100-foot buffer zone bank determined by someone

12 going out into the field to survey that and mark

13 that?

14     A.  [BERGERON]  Yes.  The location of the

15 headwall is on the base plan for the survey, as is

16 the bank line that we used.  So that was imported

17 from the survey drawing onto this map.

18     Q.  So we have a clear record, tell us what you

19 mean by the word "headwall."

20     A.  [BERGERON]  If you're looking at the mean

21 high-water line, which is the pink line in this

22 figure, you see that it curls around and squares off

23 in between the proposed substation and the Channel

24 Fish property.  That's the location of -- it's an
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1 outfall.  I don't know the exact size of the

2 outfall.

3             So what I mean is the concrete wall

4 around the outfall.

5     Q.  Okay.  This is the CSO that is -- the old

6 CSO that's still in operation, for which we heard

7 testimony earlier this morning about an easement

8 that you could not build upon; correct?

9     A.  [BERGERON]  Yes, that's my understanding,

10 it is.

11     Q.  And did someone from VHB get that pink line

12 by going out and surveying or measuring, or did that

13 come from a GIS or some other data source?

14     A.  [BERGERON]  VHB didn't actually do the

15 survey on this job.  It was sent to us by another

16 firm, who completed all the detailed site survey.

17 And as I indicated earlier, the coastal bank is

18 identified on the plan set based upon topography and

19 contour lines.

20     Q.  What was the firm that did the work that

21 this plan is based on?

22     A.  [BERGERON]  SMC.

23     Q.  Who are they?

24     A.  [BERGERON]  They're a survey company --
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1     A.  [O'MALLEY]  I'm not sure where they're at.

2     A.  [BERGERON]  They're a survey company.

3     A.  [O'MALLEY]  I believe their full name is

4 Surveying and Mapping Consultants, if I'm not

5 mistaken.

6     A.  [BERGERON]  If you give me a minute, I can

7 provide you with that information.

8     A.  [O'MALLEY]  I'm not sure exactly where

9 their office is.  It may say on some of these plans.

10     A.  [BERGERON]  Just to clarify for the record:

11 It's Survey and Mapping Consultants, out of

12 Braintree, Massachusetts.

13     Q.  When did they do their work for the site

14 plan, approximately?

15     A.  [BERGERON]  To my understanding, SMC

16 originally surveyed this property in January of 2010

17 and then was reengaged by Eversource to do

18 additional detailed survey in preparation for this

19 project in 2014 and 2015.

20     Q.  And other than the plan we're looking at,

21 did they produce to Eversource different survey

22 plans, both in 2010 and then for their updated work?

23     A.  [BERGERON]  I don't know what they produced

24 in 2010.  But all of the site plans that are part of
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1 these proceedings are based upon the survey that

2 they completed in 2014 and 2015.  They are the

3 surveyor of record on this project.

4     Q.  And that's part of the record in this

5 proceeding?

6     A.  [BERGERON]  That's correct.

7     Q.  What is the relationship between the mean

8 high-water line and the 100-foot buffer zone?

9     A.  [BERGERON]  In this instance, the mean

10 high-water line I believe is concurrent with the top

11 of the coastal bank and would be the line that we

12 use to offset the 100-foot buffer zone.

13             MS. GOODHEART:  I'm sorry, could I hear

14 that read back again?  Thank you.

15             (Answer read.)

16     Q.  I see a light-pink dotted line that is

17 described in the legend as the 100-foot buffer zone

18 bank.  What does that indicate?

19     A.  [BERGERON]  This is a difficult graphic to

20 establish the difference between mean high water and

21 coastal bank.  In some instances they are

22 concurrent, in others not.  I don't see a line

23 identified as our coastal bank line.  It would be

24 better served to look at the survey drawings to
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1 differentiate between those two lines.

2     Q.  Do you have an understanding as you sit

3 here today of what the light-pink dotted line that's

4 marked in the legend as the 100-foot buffer zone

5 bank depicts?

6     A.  [BERGERON]  That would be the 100-foot

7 offset from the top of coastal bank.

8     Q.  You would agree that if we have a mean

9 high-water line extending beyond that 100-foot

10 coastal offset, there's something not right with the

11 plan?

12     A.  [BERGERON]  Yeah, I would agree that

13 perhaps the pink dashed line and the purple dashed

14 line are mislabeled in the legend, and I would have

15 to take a record request and go ahead and review

16 that.

17     Q.  And if that's correct, if I understand you,

18 you're suggesting that the, I'll say, magenta dotted

19 line that's identified in the legend as the 100-foot

20 wetlands buffer may actually be the buffer zone

21 bank?

22     A.  [BERGERON]  I believe that's the case.

23 From looking at the juxtaposition of the vegetated

24 wetland at the base of the bank versus from where
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1 mean high water is, where the top of the bank would

2 be, I would expect that the 100-foot offset from the

3 salt marsh area itself or the tidal flats below the

4 bank would be more accurately represented by the

5 pink dotted line, versus what I would call the

6 purple line.  And again, I believe what's going on

7 here is that the two buffer-zone lines are just

8 mislabeled in the legend.

9     Q.  Are there any other issues that you spot

10 that may be errors in the depiction of the different

11 lines and zones as shown on this site plan?

12     A.  [BERGERON]  This isn't really a site plan.

13 Not that I see.  But this isn't really a site plan.

14 It's more of a graphic.

15     Q.  Yes.

16     A.  [BERGERON]  These boundaries that we're

17 talking about would be better served on a survey-

18 based map, where you can see the contours and

19 different features, rather than overlaid onto an

20 aerial photograph.

21     Q.  Well, I think I'd like to make a request,

22 that the company make any corrections that

23 Mr. Bergeron feels are appropriate so that the

24 legend accurately depicts what's intended.
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1             MS. SEDOR:  Certainly.  And the cite of

2 that aerial photograph is?

3             MR. THAYER:  It's V-1(R-1).

4             MS. SEDOR:  That will be RR-CF-12.

5             (Record Request RR-CF-12.)

6     Q.  And on that same theme:  What's your

7 understanding of what the 25-foot riverfront area is

8 meant to mark?

9     A.  [BERGERON]  The 25-foot riverfront area is

10 supposed to be an offset from mean high water,

11 associated with perennial water bodies.  And in this

12 case it should be 25-foot offset of the solid pink

13 line.

14     Q.  So would you agree with me that the 25-foot

15 riverfront area shown on this graphic is not

16 correctly drawn?

17     A.  [BERGERON]  Yes, I would.

18     Q.  And if you were to draw the 25-foot

19 riverfront area from the mean high-water line that's

20 depicted here, that 25-foot riverfront area would

21 actually extend onto a portion of the substation

22 area; correct?

23     A.  [BERGERON]  Yes, it should.  And actually,

24 in our draft application for our Wetlands Protection
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1 Act, again, we have a plan set that does show that,

2 and we are expecting that we have to meet the

3 performance standards for riverfront area, as part

4 of the submission for this project.

5     Q.  And what do you understand to be the

6 performance standards with respect to the 25-foot

7 riverfront area?

8     A.  [BERGERON]  Well, there are several.

9 Without having the benefit of the regulations right

10 in front of me, typically you have to do an

11 alternatives analysis, showing that, if you have

12 work in the riverfront area, there isn't a practical

13 alternative.  And again, there are some different

14 standards in there that differ from DPU alternatives

15 analysis and Chapter 91.

16             You also can't have any additional

17 disturbance, other than previously disturbed areas.

18 You have to show that you're not having an adverse

19 effect to any State-listed rare-species habitat or

20 endangered species listed.

21     Q.  Does this graphic purport to show where the

22 top of the bank is?

23             WITNESS BERGERON:  Could I have a moment

24 to talk with counsel?  I think we may have submitted
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1 a revised figure already.  I just want to confirm.

2             MS. SEDOR:  Sure.

3             (Discussion off the record.)

4             MS. SEDOR:  Let's go back on the record.

5     A.  [BERGERON]  I think that your line of

6 questioning regarding our resource areas on V-1 --

7 V-1 was a figure, and as I said, as we've been

8 discussing this, it's really not the best figure to

9 be talking about the project's location in relation

10 to wetland jurisdictional areas.

11             V-1 was used to support the response to

12 a question that asked, "The company currently

13 proposes to install two transformers at the East

14 Eagle Street substation site while constructing the

15 substation with the ability to construct a third

16 transformer in the future.  Please provide a site

17 plan for the substation, identifying the location of

18 the two transformers that the company currently

19 proposes to install at the substation."

20             Unfortunately, we selected this graphic

21 from the zoning petition to place the transformers

22 over.  As part of the record request -- I think

23 there was a record request that was made -- again, I

24 would be happy to provide the site plan that does
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1 show the correct jurisdictional areas, with the

2 coastal bank, the mean high water, all the

3 appropriate offsets.  I don't think it will change

4 the fact that the project is located within the

5 100-foot buffer zone of the coastal bank, it is

6 located within the 25-foot riverfront area, and we

7 are proposing to present an application under the

8 Wetlands Protection Act to the Boston Conservation

9 Commission that shows how the project will be

10 constructed to meet all applicable performance

11 standards.

12     Q.  Mr. Bergeron, is there a plan that you

13 could point me to now that more accurately shows the

14 different jurisdictional buffer zones and lines?

15     A.  [BERGERON]  Sure.  I could try to look

16 through all the information that's been submitted as

17 part of these proceedings.  There are many maps, and

18 if you give me a few minutes, I'd be happy to see if

19 I could find one that does that.

20     Q.  Yes, please.

21     A.  [BERGERON]  Thank you.

22             (Discussion off the record.)

23             MS. SEDOR:  Let's go back on the record.

24     A.  [BERGERON]  From what I can see, I think
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1 the best plan set from the material that I was able

2 to go through that provides the survey base is the

3 plan that was submitted as part of our Chapter 91

4 license application, and also in these proceedings

5 was submitted with Z-10(1).  There's a site plan.

6             As you'll see on the site plan --

7     Q.  I can't see yet.  Give me a minute.

8     A.  [BERGERON]  Sorry.

9     Q.  That's okay.  I'll catch up with you.

10             Okay.  I'm with you now.  Please

11 continue.

12     A.  [BERGERON]  Sorry to rush you there.

13             If you look at the site plan, adjacent

14 to the Chelsea Creek, just between our site

15 boundary, you'll see there's a line, mean high water

16 at elevation 9.9.  It's a blue line.

17             MS. SEDOR:  We have a black-and-white

18 version.

19             WITNESS BERGERON:  Sorry.

20     A.  [BERGERON]  It's labeled -- there's an

21 arrow that points to it, "mean high water elevation

22 equals 9.9 feet.  (See Reference No. 14.)"

23     Q.  If I may:  I have a black-and-white plan at

24 Z-10(1), and then on the following page it looks
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1 like a color plan.  Is that what you're looking at,

2 blue and red?

3     A.  [BERGERON]  Yes.  It's Page 40 of the

4 attachment.  I apologize.

5     Q.  Did you say the mean high-water line is

6 shown as 9.9?

7     A.  [BERGERON]  Yes, that's correct.

8     Q.  Is that the level of fluctuation?

9     A.  [BERGERON]  That is what the MassGIS

10 records indicate as mean high water in that area,

11 elevation 9.9.

12     Q.  And help me out:  That's from a base

13 measurement of what?

14     A.  [BERGERON]  Mean high water is based on the

15 daily fluctuation of tides in certain areas.  So

16 it's calculated based upon historic data of the

17 daily fluctuations in tide.  So you typically have a

18 mean low water and a mean high water identified for

19 tidally influenced water bodies, all established on

20 a state datum.

21     Q.  Is the mean low water shown here?

22     A.  [BERGERON]  It is not shown on this plan.

23     Q.  And is the top of bank shown on this plan?

24     A.  [BERGERON]  Yes, it is.  It's actually a
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1 red line, which is two contour lines closer to our

2 site.  There's a label that says "top of bank."  Top

3 of bank in this instance would be that contour just

4 above the label "top of bank."

5     Q.  Can you orient me to what it's near?

6     A.  [BERGERON]  It's near the note that says,

7 "Zone A-E, elevation 15 1/2 feet," which also is

8 identified as the mean low-water line on this site.

9 I apologize.  I did not see that label.

10     Q.  You're still seeing more than I am.  Where

11 are those lines in relationship to the Lot 1, which

12 is the Eversource parcel?

13     A.  [ZICKO]  If you look at the -- if I may.

14     Q.  Please.

15     A.  [ZICKO]  If you look at the area that's

16 labeled Lot 1, 16,808 plus/minus square feet:  If

17 you follow that to the left, you can see a line that

18 says "top of bank."  And then right above that you

19 can see -- and actually, it's where we've kind of

20 established the inlet is, where it says "Zone A-E,

21 elevation 15 and a half feet (MLLW)."

22     Q.  Thank you.  If we take the top-of-bank

23 line, and there's a reference to a Note 7:  Is that

24 note on the previous page?  I do see a Note 7 on the
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1 previous page that says "The top of bank, as shown

2 approximately hereon, was marked by the July 10th,

3 2000," I can't tell if it's 8 or 9, "and December 6,

4 2010, and located by instrument survey."

5             If we look at the top-of-bank line,

6 where it curves around into the inlet that we've

7 talked about:  What happens to that top-of-bank line

8 when we get to the corner of the Eversource parcel,

9 Lot 1?

10     A.  [BERGERON]  On this particular plan, the

11 contour stops.  And because we don't have the

12 headwall feature on here, I can't say conclusively;

13 but from looking at the map, you can see that

14 there's the CS line that comes down.  You can see

15 where our mean low water is, which would be just

16 below the outfall.

17             So my assumption here would be that the

18 top of bank stops where it meets the corner of the

19 headwall associated with that CSO.

20     Q.  Would you agree that it's really not

21 possible to be sure from this plan what happens to

22 the top of the bank in that --

23     A.  [BERGERON]  I would, and as I offered in a

24 record request, I would prefer to take a survey-
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1 based plan and show all of these resource areas that

2 you're asking about and confirm their exact location

3 in relation to the substation.

4     Q.  I will take you up on that.  I still would

5 like the corrections to the figure we looked at

6 before, but in addition, I would appreciate it if

7 you would take a survey-based plan and show the

8 nitty-gritty details of all these lines and the

9 headwall and the CSO.

10     A.  [BERGERON]  Again, the survey-based plan

11 can be pretty busy.  I want to focus on what you

12 want to see.  So you want to see existing

13 topography.

14     Q.  Yes.

15     A.  [BERGERON]  Our parcel boundary.

16     Q.  Yes.

17     A.  [BERGERON]  And then any appropriate

18 offsets, and also the CSO and its headwall.

19     Q.  Yes, and the top of the bank.  Thank you.

20     A.  [BERGERON]  You're welcome.

21             MS. SEDOR:  That will perhaps be a

22 little bit bigger.  That will be RR-CF-13.

23             (Record Request RR-CF-13.)

24     Q.  If we could turn now to a different
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1 illustration, Attachment EFSB-LU-1(1).  Do you have

2 that?

3     A.  [BERGERON]  Yes, I do.

4     Q.  This shows the location of the proposed

5 East Eagle Street substation, and then with a red

6 dotted line, a 300-foot buffer around that.

7 Correct?

8     A.  [BERGERON]  That's correct.

9     Q.  What's the significance of the 300-foot

10 buffer?

11     A.  [BERGERON]  We were just responding to

12 Information Request EFSB-LU-1, which requested to

13 identify how many residences, businesses, and other

14 facilities are located within 300 feet of the

15 proposed East Eagle Street substation.

16     Q.  And this shows, I think the number was, 12

17 residences within that area?

18     A.  [BERGERON]  That's correct.

19     Q.  How many residences are there within the

20 300-foot buffer around the Chelsea location?

21     A.  [BERGERON]  Do you know if that was a

22 record request?

23     Q.  No, I'm asking.

24     A.  [BERGERON]  I would have to take that as a
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1 record request and do a similar figure.

2     Q.  All right.  I'd like to make that record

3 request, then, for a comparable illustration that

4 shows the same 300-foot buffer around the Chelsea

5 location.

6     A.  [BERGERON]  Just to clarify:  That's the

7 existing Chelsea 488 substation?

8     Q.  Yes.

9     A.  [BERGERON]  Thank you.

10             MS. SEDOR:  That will be RR-CF-14.  And

11 what's the cite to the exhibit that we're working

12 off of?

13             MS. GOODHEART:  It's EFSB-LU-1(1).

14             (Record Request RR-CF-14.)

15     Q.  And while we're still looking at this same

16 aerial markup:  I see that the footprint of the

17 proposed East Eagle Street substation, on the east

18 side, the Channel Fish side, appears to show that

19 within the footprint of the substation parcel

20 there's some of the darker area of that gully, or

21 that inlet.  Do you see that?

22     A.  [BERGERON]  I do.

23     Q.  Does that suggest to you that a portion of

24 this substation parcel footprint is actually on top
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1 of that inlet?

2     A.  [BERGERON]  This particular graphic would

3 suggest that.  Again, I think that the best base

4 plan to look at to identify exactly where our

5 station is in relation to the top of the bank and

6 the headwall will be that survey plan that I submit

7 as part of the record request.

8     Q.  A few general questions about some of the

9 buffer zones and lines we've been talking about.

10             Fair to say that if you're comparing two

11 different alternative potential project sites, all

12 other things being equal, for a substation, if one

13 is in Chapter 91 jurisdiction and one is not,

14 everything else is the same, you'd prefer to choose

15 the one that's not within the Chapter 91

16 jurisdiction?  Right?

17     A.  [BERGERON]  If both sites are previously

18 developed and contain the same land-use

19 characteristics and was available to the company,

20 was in a place where it met the electric need, yes.

21     Q.  And with those same assumptions, all things

22 being equal, if you had two alternatives, one being

23 within the 100-foot floodplain and one being

24 outside, you'd prefer to put your substation on the
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1 parcel that was outside the 100-foot floodplain;

2 right?

3     A.  [BERGERON]  Again, yes, if it was company-

4 owned and you could do so, yes.

5     Q.  Same thing with respect to the 25-foot

6 river zone:  All other things being equal, you would

7 prefer a site located outside that 25-foot zone to

8 one that's located within that 25-foot zone; right?

9     A.  [BERGERON]  If both are previously

10 developed and owned by the company, yes.

11     Q.  And in general, if you've got two

12 comparable alternatives, equal in all other

13 respects, you'd always prefer the one that doesn't

14 impact any environmentally protected zones, because

15 then you don't have to worry about compliance with

16 performance standards at all; right?

17     A.  [BERGERON]  I think, yes, it's fair to say,

18 as a rule of thumb, if you have projects that

19 require additional permitting over others and they,

20 again, are the same general cost, they meet the

21 need, then yes.

22     Q.  You mentioned when you were describing the

23 process for identifying project alternative sites

24 with respect to the East Eagle Street station four
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1 criteria, and one of them was looking for sites that

2 weren't within tidelands.  What about the other

3 environmentally protected zones, different buffer

4 zones, wetlands, rivers?  Why not include those

5 areas in your screening criteria?

6     A.  [BERGERON]  Well, for the analysis we're

7 talking about, it should be for Chapter 91, to show

8 that the project couldn't reasonably be located

9 outside of filled tidelands.

10     Q.  Did you do a separate project alternative

11 analysis for purposes of your application to EFSB

12 and DPU, or did you just do it for Chapter 91?

13     A.  [BERGERON]  No, I believe we've presented

14 an alternatives analysis for substation locations as

15 part of -- there's PA-11, I believe.  I'd have to

16 check.  There's a table that we were speaking

17 earlier that Mr. Thayer was asking questions about,

18 regarding the comparisons of the different

19 environmental factors for each transmission option.

20     Q.  And I believe that what you're referring to

21 pertains to the detailed comparison along the

22 transmission-line alternatives; is that right?

23     A.  [BERGERON]  Yes, that's correct.

24     Q.  How about the substation location
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1 alternatives?

2     A.  [BERGERON]  If I'm not mistaken, those are

3 complete solutions that involve construction at

4 different substations as well, as a component.

5     Q.  I'm not sure I understand your answer.  I'm

6 looking at EFSB-PA-11(R-1), which is part of the

7 response to Information Request EFSB-PA-24.

8     A.  [BERGERON]  What I'm trying to identify is

9 that, as an example, Solution 1 included two new

10 115-kV lines, one from Chelsea to East Eagle, one

11 from Mystic to East Eagle; whereas Solution No. 4

12 would have one new 115-kV line from Mystic to

13 Chelsea directly, which would then involve

14 additional work at the Chelsea substation, which was

15 factored into this analysis.

16     Q.  And for the record, are you looking at

17 Table 3-1(R)?

18     A.  [BERGERON]  At the current time I'm looking

19 at Table EFSB-PA-11(R-1).

20     Q.  Okay.  So for purposes of the EFSB

21 petition, did the alternatives analysis consider, as

22 an integrated project in combination, transmission

23 lines and substations at four different

24 alternatives?  Let me restate it, because I don't
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1 think that was clear.

2             I'm actually not particularly interested

3 in the transmission lines.

4     A.  [BERGERON]  Okay.

5     Q.  I'm more interested in the substation

6 location.  So what I'm trying to get at is:  How did

7 you compare that component of the East Eagle Street

8 proposal with other alternative locations?

9     A.  [BERGERON]  Are you asking if we just take

10 the substations away from the transmission and

11 distribution and analyze them separately?

12     Q.  I think what I'm asking is, knowing that

13 you began with the East Eagle Street location as the

14 preferred site and you wanted to identify

15 appropriate alternatives for comparison, how did you

16 select other locations where a -- is it just the

17 Chelsea substation?  That's the only other one.  How

18 did you select that as the only other substation?

19     A.  [BERGERON]  I think I understand your

20 question.  Again, the company planners identify what

21 would work electrically and what points they owned,

22 had control over, that they could connect with

23 transmission and distribution.  And those are then

24 put together as project alternatives, transmission
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1 and distribution and associated substation, and

2 analyzed in the alternatives analysis presented in

3 Table EFSB-PA-11(R-1).

4     Q.  And the only one that was identified was

5 Chelsea?

6     A.  [BERGERON]  As part of this analysis, yes.

7 We also, as part of an information request, provided

8 some information regarding the Crescent Street site,

9 which I believe is now identified as Alternative

10 No. 5.

11     Q.  I understand the need to start with what

12 the company's planners say is necessary in terms of

13 functioning electrically.  That's obviously

14 critical.  But the second thing you said was, they

15 look at what locations they own and control.  Why

16 limit the analysis to existing properties that the

17 company already owns and controls?  Why not consider

18 properties that might be acquired, swapped,

19 conveyed, or obtained in some other fashion?

20             WITNESS BERGERON:  Could I have a minute

21 to confer with Mr. Zicko regarding that question?

22             MS. SEDOR:  Yes.

23             (Discussion off the record.)

24             MS. SEDOR:  Let's go back on the record.
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1             WITNESS BERGERON:  Could you please read

2 back the question for me.

3             (Question read.)

4     A.  [BERGERON]  As part of an alternatives

5 analysis, we're required to look at practicable

6 alternatives.  Typically, parcels that aren't owned

7 by the company would incur additional cost to a

8 project, could incur delays.  And again, this

9 project has an identified need.

10             So therefore, if we had to look at every

11 single parcel that could be available in East

12 Boston, there could be undue delays and typically

13 additional costs associated with purchasing the

14 parcel.

15             In addition, these parcels could be

16 further away from the existing facilities and

17 require additional transmission and distribution

18 legs that also would add to the project cost.

19     Q.  And likewise, if they were closer, that

20 would reduce the project cost; right?

21     A.  [BERGERON]  It could.

22             MS. GOODHEART:  I guess this might be a

23 good time to take a break, then.

24             MS. SEDOR:  Okay.  That's good.  Let's
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1 go off the record.

2             (Recess taken.)

3             MS. SEDOR:  Let's go back on the record.

4     Q.  Mr. Bergeron, it's fair to say that

5 electrical substations can be and often are located

6 at inland sites, far from tidelands; correct?

7     A.  [BERGERON]  I think it's fair to say that

8 substations can be located wherever the electrical

9 need is to meet the load.

10     Q.  And there's nothing about an electrical

11 substation that requires it to be in a place that

12 has direct access to or be within marine or tidal

13 waters; correct?

14     A.  [BERGERON]  In some instances there would

15 be a necessity to site a substation near an existing

16 water-dependent transmission line.

17     Q.  Well, let's start with the Chelsea Creek

18 Crossing.  I understand it's the company's position,

19 when that was built, that was a water-dependent use,

20 for obvious reasons; right?

21     A.  [BERGERON]  Yeah, it did receive a Chapter

22 91 license as a water-dependent project, that's

23 correct.

24     Q.  Once you get across the Chelsea Creek and
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1 you're running transmission lines, you can set up a

2 station close to the water or inland; correct?

3     A.  [BERGERON]  Yeah, it would depend upon

4 where the company has land that they own and

5 control.

6     Q.  And this would depend on where the company

7 had land, as opposed to any specific need to be on

8 the waterfront; right?

9     A.  [BERGERON]  Well, I think that, again, if

10 the load is -- if the load is at the waterfront and

11 the existing facility, the crossing, is -- the

12 existing transmission line is there, then the

13 project could be proposed as a water-dependent

14 project as an accessory use to that water-dependent

15 crossing.

16     Q.  Hold the accessory use part, because I will

17 come back to that.  But if I understand the

18 testimony from prior days, originally the game plan

19 was to put the substation on Bremen Street; right?

20     A.  [ZICKO]  If I may take that one.  The

21 company owned a parcel on Bremen Street that they

22 had planned to put a substation on.

23     Q.  And you would agree that Bremen Street is

24 not on the water; right?
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1     A.  [ZICKO]  It's certainly not as close as

2 East Eagle.

3     Q.  So if you could put a station on Bremen

4 Street, by definition it's not a water-dependent

5 use; correct?

6     A.  [ZICKO]  I don't have a lot of expertise in

7 the Chapter 91 area, so I don't feel qualified to

8 answer that question.

9     Q.  Is there anyone on the panel who can answer

10 that question?

11     A.  [BERGERON]  Could you repeat the question,

12 please?

13     Q.  Sure.  If Eversource could plan to put a

14 substation in the Bremen Street parcel, by

15 definition that means the substation is not a water-

16 dependent use, because Bremen Street is not on the

17 water; right?

18     A.  [BERGERON]  You could still make a case, if

19 you had Chapter 91 jurisdiction there, which I don't

20 believe you do at Bremen Street, you could make a

21 case that it is connecting to a water-dependent

22 facility because the connection for either location

23 would come back to the water-dependent transmission

24 line crossing.
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1     Q.  Are you talking now about the being an

2 ancillary facility and being within that part of the

3 Chapter 91 jurisdiction?

4     A.  [BERGERON]  Yes, I'm speaking to the fact

5 that the project is clearly operationally related to

6 the existing water-dependent Chelsea Creek Crossing.

7     Q.  Hold that thought, because I am going to

8 get there and ask you to talk about it.  But right

9 now I'm looking at the statutory definition of

10 "water-dependent uses" in Section 1 of Chapter 91,

11 and the particular language that I'm referring to

12 states that, quote, "water-dependent uses," end

13 quote, are, quote, "those uses and facilities which

14 require direct access to or location in marine or

15 tidal waters and which therefore cannot be located

16 inland," end quote.  Is that consistent with your

17 understanding of what a water-dependent use is for

18 Chapter 91 purposes?

19             MS. KEUTHEN:  Excuse me, before you

20 respond:  It seems like we're getting into fairly

21 detailed provisions of Chapter 91 and the

22 regulations thereunder.  And both from a point of

23 view that these are sort of legal definitions and

24 things like that and, perhaps more importantly, that
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1 that is not what the subject of this proceeding

2 is -- the company, as you know, has filed a license

3 application under Chapter 91 and the regulations at

4 310 CMR 9 with the Department of Environmental

5 Protection, and the application seeks approval to

6 construct the substation and a short section of the

7 transmission line.  And the Department of

8 Environmental Protection has made an initial

9 determination that the facilities are water-

10 dependent.  I believe that the questions that are

11 being posed at this point are best addressed in the

12 DEP proceeding, rather than in this proceeding.

13             MS. SEDOR:  I'm going to overrule that

14 objection, in part because we haven't gotten to

15 zoning yet, but there is a major Chapter 91

16 component to the zoning exemption request that has

17 been made.  And in addition, I find that Chapter 91

18 is certainly related to environmental impacts of the

19 project.

20             So Mr. Bergeron, you may answer these

21 questions, to the best of your ability, because

22 obviously, as Ms. Keuthen notes, there are some

23 legal components to the questions, or can be.

24     A.  [BERGERON]  Could you please repeat the
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1 question or read it back?

2     Q.  I'll state it over again.  I'm representing

3 to you that Section 1 of Chapter 91 defines "water-

4 dependent uses" as, quote, "those uses and

5 facilities which require direct access to, or

6 location in, marine or tidal waters and which

7 therefore cannot be located inland," end quote.  Are

8 you generally familiar with that definition of

9 "water-dependent uses," that concept?

10     A.  [BERGERON]  If you'd give me a minute.  I'd

11 just like to call up the Chapter 91 regs so I can

12 follow along, please.

13     Q.  Of course.  I was quoting from the statute,

14 but the definition I read is repeated nearly

15 verbatim at 310 CMR 9.12(2).  So you can look at

16 either the statute or the regs to answer my

17 question.

18     A.  [BERGERON]  Thank you.

19             You said 9.12, Subparagraph 2?

20     Q.  Yes.

21     A.  [BERGERON]  That's the section dealing with

22 determination of water dependency?

23     Q.  Yes.

24     A.  [BERGERON]  I'm sorry.  I'm just going
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1 through the regs.  I'll be there in a minute.

2 You're referring to Section 9.12, which is

3 determination of water dependency, which ties back

4 to Paragraph 1 for how the Department shall classify

5 projects as water-dependent use or as non-water-

6 dependent use project?  Is that correct?

7     Q.  I just want to verify.

8             Yes, that's what I'm looking at, Section

9 9.12, is determination of water dependency.  And the

10 definition that I read to you actually comes from

11 the statute, Section 1 of Chapter 91.

12     A.  [BERGERON]  In our Chapter 91 application,

13 we're following the lines in our water dependency --

14 request for our water-dependency determination from

15 Mass. DEP.  That is 9.12, Section 1(b).  So that

16 states that prior to issuance of the public notice,

17 the Department shall classify the project as a

18 water-dependent use project or as a non-water-

19 dependent use project, and the Department shall

20 classify as a water-dependent use project any

21 project which consists entirely of, Subpart (a)

22 states, uses determined to be water-dependent in

23 accordance with 310 CMR 9.12(2) and/or Subpart (b)

24 states uses determined to be accessory to a water-
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1 dependent use in accordance with 310 CMR 9.12(3).

2             Again, I think that as presented in our

3 application, we make the case that our project is an

4 accessory to a water-dependent use, that's an

5 ancillary facility that is clearly operationally

6 related to the existing water-dependent Chelsea

7 Creek Crossing.

8     Q.  So in order to understand the company's

9 position about compliance with the policies and

10 requirements of Chapter 91, we then need to look at

11 the requirements for ancillary facilities and

12 accessory uses; is that right?

13     A.  [BERGERON]  Yes.

14     Q.  I hate to skip around in the regulations,

15 but I do want to walk through this analysis.  I want

16 to start with what's an ancillary facility.  And I'm

17 looking at 310 CMR 9.02.

18     A.  [BERGERON]  Okay.

19     Q.  What is your understanding of what

20 constitutes an ancillary facility?

21     A.  [BERGERON]  A component of a project that's

22 clearly operationally related to an existing water-

23 dependent facility.

24     Q.  And if you look at the definition of
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1 "infrastructure crossing facility," in 310 CMR 9.02,

2 within that definition you will see that the second

3 sentence states, "Any structure which is

4 operationally related to such crossing facility and

5 requires an adjacent location shall be considered an

6 ancillary facility thereto."  Is that what you're

7 referring to?

8     A.  [BERGERON]  I don't believe -- I don't know

9 if that's the exact citation or definition that we

10 presented in our Chapter 91 application.  Again, we

11 presented an argument that this is an ancillary

12 facility, and DEP has issued a water-dependency

13 determination for this particular project.

14     Q.  I'll get to the determination in a moment.

15 I'm going to represent to you that the regulation

16 says any structure which is operationally related to

17 such crossing facility and requires an adjacent

18 location shall be considered an ancillary facility

19 thereto.

20             And with that statement, I'd like to ask

21 you:  Is it the company's position that the

22 substation that you're proposing for East Eagle

23 Street requires a location adjacent, immediately

24 adjacent, to the Chelsea Creek Crossing, as opposed
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1 to a location further inland?

2             WITNESS BERGERON:  Can I go off the

3 record and confer with Mr. Zicko regarding the

4 electrical components of the project and the

5 electrical needs?

6             MS. SEDOR:  Yes.

7             (Discussion off the record.)

8             MS. SEDOR:  Back on the record.

9     A.  [BERGERON]  I'm going to ask you to repeat

10 the question one more time, please, to make sure I'm

11 answering the right question.

12             MS. GOODHEART:  This time I will ask

13 that you read it back, please.

14             (Question read.)

15     A.  [BERGERON]  Yes.  As stated in our Chapter

16 91 application, the East Eagle substation is -- we

17 believe meets the definition of an infrastructure

18 facility, crossing facility, that's ancillary to the

19 existing Chelsea Creek Crossing.

20     Q.  But you would agree with me that in fact

21 the East Eagle Street substation location is not

22 immediately adjacent to the Chelsea Creek Crossing;

23 correct?

24     A.  [BERGERON]  It is within the same filled
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1 tidelands area as the existing crossing.

2     Q.  But it's not adjacent to the Chelsea Creek

3 Crossing, is it?

4     A.  [BERGERON]  Similar to that it's not

5 adjacent to Chelsea Creek itself as well.

6     Q.  Well, I'm focused on the crossing, because

7 that's what the regulation focuses on.  And if I

8 just state the question:  Chelsea Creek Crossing

9 crosses the Chelsea Creek, and then you would have

10 transmission lines that run down to East Eagle

11 Street, east along East Eagle Street, and then

12 connect to the substation.

13             So with the distance of those

14 transmission lines, we can see that the substation

15 is not adjacent to the Chelsea Creek; correct?  To

16 the Chelsea Creek Crossing.

17     A.  [BERGERON]  As we were working through the

18 Chapter 91 regulations, there is no definition of

19 "adjacent."  As I just stated, I would say that the

20 substation is in the same filled tideland area as

21 the existing crossing.

22     Q.  I understand "adjacent" to mean next to.

23 Would you agree with that definition?

24     A.  [BERGERON]  I don't think we're talking
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1 about the definition of the word "adjacent."  We're

2 talking about the fact of whether it's adjacent from

3 a regulatory perspective in the Chapter 91

4 regulations.

5     Q.  My question to you is:  I think "adjacent"

6 means next to.  Do you agree with that?

7     A.  [BERGERON]  Yes, I would agree that it is

8 in the vicinity of.  It doesn't necessarily have to

9 be immediately next to it.

10     Q.  You think "adjacent" means something other

11 than next to; correct?

12     A.  [BERGERON]  It could.

13     Q.  You think "adjacent" just means in the

14 general neighborhood?

15     A.  [BERGERON]  Again, I think that the

16 discussion we're having is related to Chapter 91

17 regulations.  So I think it's irrelevant what the

18 definition of "adjacent" is.  We're talking about

19 analysis completed for regulatory definitions and

20 standards.

21     Q.  And what is it about the regulatory

22 definitions and standards that leads you to conclude

23 that the word "adjacent" as used in the Chapter 91

24 regulations means something other than next to?
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1     A.  [BERGERON]  I think the focus is on trying

2 to locate this away from filled tidelands.  And as

3 I've said, this is located -- they're all located

4 within the same area of filled tidelands.

5     Q.  How big does that area extend?

6     A.  [BERGERON]  I don't know how far it extends

7 off the site or the coverage on the site itself.

8 But it extends onto a portion of our site.  I don't

9 have the square footage available right now.

10     Q.  So your thought is that when Chapter 91

11 regulations require something to be adjacent to a

12 crossing facility, that it could be blocks and

13 blocks or even miles away, as long as it's in the

14 same general tidelands area?

15     A.  [BERGERON]  I don't think it can be miles

16 away.  But I think that we're not talking about the

17 difference of miles here; we're talking about the

18 difference of hundreds of feet.  And in that case,

19 yes, I would say that I could consider that

20 adjacent.  Again, there's no definition in the

21 Chapter 91 regs.

22     Q.  And without a definition, what do you, as

23 the environmental person speaking for the company,

24 understand to be the outer limit of "adjacent," in
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1 terms of distance?

2     A.  [BERGERON]  I think in this case I would

3 define it as the site -- the City of Boston site.

4 So it would be the site where the -- the site that

5 contains the limits of the existing crossing.

6     Q.  I'm not sure I understood your answer.

7     A.  [BERGERON]  The existing crossing is

8 located on the City of Boston's parcel.  So I would

9 then say from an adjacent perspective anything

10 within the confines of that parcel would be

11 considered adjacent.

12     Q.  And where within the statutory or

13 regulatory language or any policy guidance are you

14 getting that idea?

15     A.  [BERGERON]  You just asked me for my

16 opinion and what I would consider adjacent, and we

17 both know there's no definition of "adjacent" in

18 Chapter 91 regulations.

19     Q.  I think what I'm trying to press for is:

20 In the absence of a definition, is there anything in

21 the regulations, in the statute, or in the policy

22 guidance that leads you to have the view you just

23 expressed?

24     A.  [BERGERON]  I'm not sure I understand what
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1 you're asking me.

2     Q.  What you've just expressed is a personal

3 opinion about what "adjacent" means, that doesn't

4 come from anything in the regulations or the policy

5 guidance; right?

6     A.  [BERGERON]  What I presented was what our

7 interpretation was.  And again, we submitted a

8 Chapter 91 application with this information in it

9 to DEP, and they did consider that our project was

10 water-dependent.

11     Q.  So they made an initial determination that

12 your project was water-dependent, and that was

13 before the notice went out and Channel Fish filed

14 its responsive comments.  As you know, there's been

15 no adjudicatory hearing, there's been no recommended

16 final decision, there's been no final decision, and

17 there's been no definitive determination that the

18 project is water-dependent.  That's fair to say,

19 isn't it?

20     A.  [BERGERON]  We currently have the water-

21 dependent determination from Mass. DEP, and we are

22 not currently finished with obtaining a license.

23     Q.  Could you answer my question, please?

24     A.  [BERGERON]  I think I just did.
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1     Q.  Let me ask it again, because I want to make

2 sure the record's clear.  Eversource filed for a

3 Chapter 91 license, got a preliminary determination

4 that it was a water-dependent use; right?

5     A.  [BERGERON]  It's a determination.  I don't

6 know if I would characterize it as preliminary.

7     Q.  Don't you understand that the determination

8 is subject to an adjudicatory hearing?

9     A.  [BERGERON]  Yes, I do.

10     Q.  And that has not happened?

11     A.  [BERGERON]  That's correct.

12     Q.  So it's an initial preliminary

13 determination, not yet at the final stage; correct?

14     A.  [BERGERON]  Yes, that's correct.

15     Q.  And in fact, when Channel Fish and the

16 Boston Harbor Association submitted comments

17 strenuously challenging the claim of water

18 dependency, rather than let that go forward to a

19 hearing on the merits of that issue, Eversource

20 pulled the plug on the proceeding and put it on

21 hold; correct?

22     A.  [BERGERON]  We did go on hold, but not for

23 those reasons that you stated.  We went on hold to

24 try to resolve some of the comments, letters --
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1 issues in the comment letters with those two

2 stakeholders.

3     Q.  Even if the DEP ultimately were to accept

4 your view that "adjacent" means within the same

5 parcel, so that as long as the substation is on some

6 part within the City's larger parcel to which the

7 crossing connects it's considered adjacent, the fact

8 remains that being adjacent to the crossing isn't

9 required for the substation because you could have

10 had the substation on Bremen Street?  Correct?

11     A.  [BERGERON]  Bremen Street wasn't an option

12 at the time that we filed our Chapter 91 license

13 application.

14     Q.  You're not suggesting that the company can

15 create water dependency by getting rid of inland

16 land and then saying, "We have nothing left except

17 waterfront land, so that means it's now water-

18 dependent," are you?

19     A.  [BERGERON]  I am not, no.

20     Q.  Because in fact, if the City had a

21 perfectly usable, viable inland parcel and chose to

22 trade it for one on the water, that's not enough to

23 create water-dependency or ancillary-facility

24 status, is it?
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1     A.  [BERGERON]  Again, I think we're going to

2 have witnesses in another day to talk about details

3 of other options that were looked at during that

4 land swap.  I wasn't involved in the project at the

5 time.  My involvement with the project and this

6 Chapter 91 license came once we did our alternatives

7 analysis and showed that this was the preferred

8 site, that was the project site that was chosen, and

9 we went forward with the Chapter 91 license, because

10 of its proximity to the existing crossing and its

11 location in filled tidelands.

12     Q.  So I'm going to give you a hypothetical:

13 If the company still owned the Bremen Street parcel,

14 there's no reason why the substation couldn't be

15 located there?

16     A.  [BERGERON]  In a hypothetical situation, if

17 the company still owned the Bremen Street parcel and

18 also owned the East Eagle Street parcel, there would

19 be other factors that we would have to consider for

20 which would be the selected project alternative,

21 such as additional cost associated with transmission

22 and distribution, what the environmental impacts

23 would be along those routes, what was around the

24 Bremen Street parcel -- which are not things that we
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1 looked at.

2     Q.  Understood.  But I'm just focusing on one

3 regulatory definition, of an ancillary facility.  If

4 the company still owned Bremen Street, it's

5 hypothetically possible that the substation could be

6 built on that inland location, which means that an

7 adjacent -- adjacency to the crossing is not

8 technically required for the substation to function

9 as a substation; correct?

10     A.  [BERGERON]  Could I have a minute to confer

11 with counsel, please?

12     Q.  Yes.

13             (Discussion off the record.)

14             MS. SEDOR:  Let's go back on the record.

15             WITNESS BERGERON:  Could you please

16 repeat the question back?

17             (Question read.)

18     A.  [BERGERON]  Actually, I can't answer that

19 question in a hypothetical question because we

20 didn't look at Bremen Street.  The company didn't

21 own it at the time that we did this analysis.  And I

22 don't know if it actually is outside of Chapter 91

23 jurisdiction.

24     Q.  So I'm not asking about the specific
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1 analysis that you performed with respect to -- or

2 didn't perform with respect to Bremen Street.  I'm

3 asking you to reason along with me.

4             Bremen Street is inland; correct?

5     A.  [BERGERON]  Again, I didn't look at the

6 site.  I don't know where the site is located.  I

7 haven't looked at it on the map for Chapter 91

8 jurisdiction.

9     Q.  May I ask, Mr. Zicko, if you can confirm

10 that the Bremen Street location in fact was inland?

11     A.  [ZICKO]  As I testified previously, it's

12 certainly further away from the water than the East

13 Eagle Street site.  Whether it's in Chapter 91

14 jurisdictional land or not, I don't know.

15     Q.  Does the company have any substations that

16 are located in places that are not adjacent to

17 water-dependent crossings?

18     A.  [ZICKO]  I'm sitting here, and there's

19 obviously been a delay in the response.  But the

20 company owns hundreds of substations and thousands

21 of miles of transmission and distribution; so for me

22 to give an answer to that, I'm not sure how I would

23 do that sitting here.

24     Q.  I guess that's what I'm getting at.  The
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1 company has lots of substations.  They're not all on

2 the waterfront, are they?

3     A.  [ZICKO]  They are not all on the

4 waterfront, correct.

5     Q.  And it follows, then, that it's not

6 necessary for a substation to function that it

7 inherently has to be on the waterfront; correct?

8     A.  [ZICKO]  Depends on where the load and the

9 access to the transmission and distribution

10 infrastructure is.

11     Q.  And so it depends on where the load is, not

12 where the waterfront is; right?

13     A.  [ZICKO]  It's a combination of factors.

14 There's a load to be served; there's the

15 availability of property; and then a myriad of other

16 factors, such as cost and environmental factors,

17 that, you know, I think we've testified about.

18             So the existing distribution to East

19 Boston comes from the Chelsea substation, and it

20 comes through the Chelsea Creek Crossing, that we've

21 been talking about this afternoon.

22             So the load to be served is in East

23 Boston, and in East Boston the origin point for that

24 load is the Chelsea Creek Crossing.  So it would
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1 make sense that the substation be as close to that

2 distribution crossing as it can to tie into it.

3     Q.  Is the Chelsea station on the waterfront?

4     A.  [ZICKO]  We've answered that this

5 afternoon.  The answer is no.  We've said it's

6 further inland than the East Boston -- the proposed

7 East Eagle Street station.

8     Q.  Just in the last few minutes, before we

9 break:  We'll stick with the Chelsea station for a

10 moment and compare that to East Eagle Street.

11             The Chelsea location, I think you said,

12 Mr. Bergeron, has fewer environmental impacts?

13     A.  [BERGERON]  We were talking about the

14 entire alternative that was associated with the

15 Chelsea station, and I think there was a record

16 request that asked us to look at the Chelsea

17 location itself, to do the same comparison as the

18 East Eagle.

19     Q.  And the answer was it had fewer

20 environmental impacts?

21     A.  [BERGERON]  No, we were going to respond to

22 a record request to show the difference between

23 environmental impacts around the Chelsea Station,

24 38, versus the East Eagle Street substation, similar
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1 to the response that was done for LU-1.

2     Q.  We talked about the CSO issues at East

3 Eagle Street.  There are no CSO issues at the

4 Chelsea location; correct?

5     A.  [ZICKO]  I'm not aware of a CSO at the

6 Chelsea location.

7     Q.  You don't have any information that there's

8 any CSO issue there; correct?

9     A.  [ZICKO]  There is a water line that does

10 traverse the site, but not a CSO.

11     Q.  And we talked about the fact that there are

12 12 residences within the 300-foot buffer of East

13 Eagle.  There are no residences within 300 feet of

14 Chelsea; right?

15     A.  [BERGERON]  Again, we didn't state that

16 there weren't any.  We were going to do that

17 analysis as part of a record request.

18     Q.  There's no protected waterfront zone or

19 buffer zone or wetland protection zone that impacts

20 the Chelsea location, is there?

21     A.  [BERGERON]  I'd like to also include that

22 as part of the analysis for the record request.

23             MS. GOODHEART:  I'll take that as a

24 record request.
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1             MS. SEDOR:  Are we adding that to the

2 one --

3     Q.  Do you want to add that to the one before?

4     A.  [BERGERON]  If you want to clarify, that

5 would be fine.  I can include that in the mapping.

6     Q.  Let's include that in the mapping.  You're

7 going to give me the mapping, though, for East

8 Eagle.  And what I'm asking for you to confirm is

9 that there's no waterfront zone or buffer zone or

10 similarly protected tideland jurisdictional

11 environmental limit that impacts the Chelsea

12 location.  So that's a different question.

13             MS. SHAPIRO:  I think we were talking

14 about the record request, or Mr. Bergeron was

15 talking about the record request, for the 300 -- for

16 Chelsea.

17             MS. GOODHEART:  I'm with you.

18     A.  [BERGERON]  And I also will provide a map

19 clarifying all of the jurisdictional areas on a

20 survey-based plan that we discussed as a separate

21 record request, at the East Eagle Street substation.

22     Q.  And again with the comparison, fewer MCP

23 sites by far with the Chelsea location, the four

24 sites you mentioned versus the 73; right?
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1     A.  [BERGERON]  Fewer associated with just the

2 transmission routes, as part of the complete project

3 alternative that we looked at -- and again, noting

4 that the project alternative analysis doesn't

5 identify what MCP sites may be along the

6 distribution line.  As we talked about earlier, it

7 may increase.

8     Q.  We've got the Federal emergency shoreline

9 protection project by the Army Corps at East Eagle

10 Street.  There's no such emergency shoreline

11 protection needed at the Chelsea location; correct?

12     A.  [BERGERON]  Not that I'm aware of.

13     Q.  We talked about the BRA project with the

14 grant money to restore migratory bird habitat that

15 you've heard is not going forward at this point; but

16 there's no similar wild, wetland habitat

17 conservation project or migratory bird project

18 associated with the Chelsea location, is there?

19     A.  [BERGERON]  Not that I'm aware of.

20     Q.  And we've got the soccer field proposed to

21 be next door to the Chelsea Street substation.

22 There's no playground or soccer field -- I said East

23 Eagle.

24             Let me start over.  We've talked about
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1 the soccer field proposed to be next to the East

2 Eagle Street substation.  There's no soccer field or

3 playing field or playground next to the Chelsea

4 location; correct?

5     A.  [BERGERON]  Not that I'm aware of.

6     Q.  And we've talked about Channel Fish's

7 ammonia storage capacity for purposes of its

8 processing operations.  There's no large ammonia

9 storage facility immediately adjacent to the Chelsea

10 location; correct?

11     A.  [BERGERON]  I know there are some

12 industrial uses adjacent to the Chelsea Street

13 substation.  Again, I will include those in the

14 record request.  I'm not aware that any of them

15 store ammonia.

16     Q.  And lastly, we saw today some plans for

17 storing large pieces of the historical landmark

18 bridge on the East Eagle Street parcel.  You know of

19 no such plans to store large historical bridge

20 components or anything similar on the Chelsea

21 location; correct?

22     A.  [ZICKO]  We're not aware -- the company's

23 not aware of any.

24             MS. GOODHEART:  I think this might be a
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1 good place to stop for the day.

2             MS. SEDOR:  Thank you.  Let's go off the

3 record.

4             (5:03 p.m.)

5
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